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U.S. Customs Service 


General Notices 


DEPARTMENT OF HOMELAND SECURITY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS. 
Washington, DC, July 15, 2003, 
The following documents of the Bureau of Customs and Border 
Protection (“CBP”), Office of Regulations and Rulings, have been de- 
termined to be of sufficient interest to the public and CBP field of- 
fices to merit publication in the CUSTOMS BULLETIN. 


MICHAEL T. SCHMITZ, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


a a — 


NOTICE OF DECISION ON DOMESTIC INTERESTED PARTY 
PETITION AND NOTICE OF DESIRE TO CONTEST DECISION 


AGENCY: Customs and Border Protection, Department of Homeland 
Security 


ACTION: Notice of petitioner’s desire to contest Customs decision in 
response to domestic interested party petition. 


SUMMARY: On September 18, 2002, the U.S. Customs Service (now 
Customs and Border Protection (CBP)) published in the Federal 
Register a notice of receipt of a domestic interested party petition 
which had been received pursuant to section 516, Tariff Act of 1930, 
as amended, regarding the classification, under the Harmonized 
Tariff Schedule of the United States, of certain imported dairy pro- 
tein blends. The petition asked CBP to review the classification of 
these products and change the classification from a non-quota classi- 
fication into a quota classification. On April 1, 2003, after reviewing 
comments received in response to the petition, CBP issued a Head- 
quarters decision denying the petition and affirming the current 
classification of the milk protein blends. On April 29, 2003, pursuant 
to 19 CFR 175.23, the domestic interested party petitioner filed a no- 
tice with CBP that it desired to contest this decision. Pursuant to 
Section 516(c), this notice attaches CBP’s determination as to the 
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classification of the merchandise and notification of petitioner’s de- 
sire to contest that decision. 


DATE: July 15, 2003. 


FOR FURTHER INFORMATION CONTACT: Peter T. Lynch, Gen- 
eral Classification Branch, Office of Regulations and Rulings, CBP, 
Department of Homeland Security, 202-572-8778. 


SUPPLEMENTARY INFORMATION 


BACKGROUND 
Classification of Merchandise. 


Classification under the Harmonized Tariff Schedule of the United 
States (HTSUS) is made in accordance with the General Rules of In- 
terpretation (GRIs). GRI 1 provides that classification shall be deter- 
mined according to the terms of the headings and any relative sec- 
tion or chapter notes. Merchandise that cannot be classified in 
accordance with GRI 1 is to be classified in accordance with subse- 
quent GRIs taken in order. 


Milk Protein Concentrates/Milk Protein Blends 


Classification of dairy products is essentially based on the compo- 
sition of the product. In the matter here in issue, direction is also 
provided by Additional U.S. Note 13 to Chapter 4, HTSUS, which 
states: “For the purposes of subheading 0404.90.10, the term “milk 
protein concentrate” means any complete milk protein (casein plus 
lactalbumin) concentrate that is 40 percent or more protein by 
weight.” CBP has classified several products which are called milk 
protein concentrates under subheading 0404.90.10, HTSUS, which 
provides for: “Whey, whether or not concentrated or containing 
added sugar or other sweetening matter; products consisting of natu- 
ral milk constituents, whether or not containing added sugar or 
other sweetening matter, not elsewhere specified or included: Other: 
Milk protein concentrates” which has a general duty rate of 0.37 
cents per kilogram, and is not subject to a tariff-rate quota. 

The petition filed by the domestic interested party pursuant to 
Section 516, Tariff Act of 1930, as amended, (19 U.S.C. 1516), con- 
tended that certain merchandise is not eligible for classification in 
subheading 0404.90.10, HTSUS, because in petitioner’s view it does 
not conform to all the requirements set forth in Additional U.S. Note 
13 to Chapter 4 (set forth above). The petition asked CBP to review 
two classification rulings on products identified as “milk protein con- 
centrates.” On September 18, 2002, a notice of the petition was pub- 
lished in the Federal Register (67 FR 58837) informing the public 
of the petition and inviting comments on the correctness of CBP clas- 
sification of the merchandise. 
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After careful review of arguments set forth by petitioner, as well 
as those raised by comments received in response to the Federal 
Register Notice, CBP determined that the classification contained 
in the rulings under review was correct and, on April 1, 2003 issued 
the decision appended hereto, which denied the petitioner’s re- 
quested reclassification of the goods. 

On April 29, 2003, pursuant to 19 CFR 175.23, by letter to the 
CBP, petitioner filed a notice that it desired to contest the classifica- 
tion of the goods. The notice to contest designated the ports at which 
the goods are currently being entered and at which petitioner de- 
sires to protest the liquidation of one entry of the goods. 


AUTHORITY: 


This notice is published in accordance with 19 CFR 175.24 and 19 
U.S.C. 1516. 


Dated: July 9, 2003 


ROBERT C. BONNER, 
Commissioner, 
Customs and Border Protection. 


ATTACHMENT 


TION, 
HQ 965592 
April 1, 2003 
CLA-—2 RR:CR:GC 965592ptl 
CATEGORY: Classification 
TARIFF NO.: 0404.90.10 
Mr. Ropert TORRESEN 
Sip.Ley Austin Brown & Woop, LLP 
1501 K Street, NW 
Washington, D.C. 20005 


RE: Domestic Interested Party Petition on Dairy Protein Blends 


DEAR Mr. TORRESEN 

This letter concerns Customs decision regarding a petition you filed on behalf of the 
National Milk Producers Federation (NMPF), pursuant to Section 516, Tariff Act of 
1930, as amended (19 U.S.C. 1516), involving the tariff classification of certain prod- 
ucts referred to as dairy protein blends under the Harmonized Tariff Schedule of the 
United States (HTSUS). 

FACTS: 

On June 21, 2001, NMPF requested that Customs initiate a proceeding under Sec- 
tion 625(c) of the Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), to modify various 
ruling letters relating to the classification under the HTSUS of certain dairy protein 
blends identified as “milk protein concentrates” (MPC). Should Customs not initiate a 
proceeding under section 625, NMPF requested that its communication be considered 
a domestic interested party petition pursuant to Section 516 of the Tariff Act of 1930, 
as amended (19 U.S.C.1516). 
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Specifically, NMPF contends that certain dairy products classified in New York rul 
ing letters (NY) 800374, dated July 27, 1994, and NY D83787, dated November 13, 
1998, did not meet the statutory definition of MPC and were therefore not classifiable 
in subheading 0404.90.10, HTSUS, which provides for “milk protein concentrates.” In 
its submission, NMPF suggests that the subject dairy protein blends should be classi 
fied in heading 0402, HTSUS, which provides for milk and cream, concentrated or 
containing added sugar or other sweetening matter. 

The products in the rulings you have identified are described by the importer as be 
ing milk protein concentrates. According to the rulings, the products have the follow 
ing ingredients 

Product 1: Lactose (42.2 percent, +/—0.5 percent), protein (41.5 percent, +/—0.5 per 
cent), ash (8.2 percent, +/—0.5 percent), moisture (4.1 percent, +/—0.3 percent), and 
fat (2.5 percent, +/—0.5 percent) (NY 800374). 

Product 2: Protein (41 percent), fat (29 percent), minerals (7 percent), and moisture 
(6 percent) (NY D83787). 

Both products contain over 40 percent protein by weight. Additionally, product 2 


also contains a significantly higher percentage of fat than naturally occurs in milk 


Neither ruling contains any information about how the product was manufactured 
and there is no indication that this information was provided to Customs. Unfortu- 
nately, any materials which might have been included in the original case files were 
lost in the destruction of the New York Customs House at the World Trade Center on 
September 11, 2001. 

As requested, Customs reviewed the classification decisions in both NY 800374 and 
NY D83787. This review did not persuade Customs that the classification in those rul 
ings was incorrect. Therefore, on September 18, 2002, in accordance with the proce- 
dures outlined in 19 U.S.C. 1516, and Title 19, Code of Federal Regulations, Part 175 
(19 CFR Part 175), Customs published a notice of “Receipt of Domestic Interested 
Party Petition Concerning Tariff Classification of Dairy Protein Blends” in The Fed 
eral Register (67 FR 58837). Customs summarized the NMPF contentions and invited 
the public to comment on the correctness of the rulings cited and the arguments made 
by NMPF. During the comment period that ended on November 18, 2002, Customs re- 
ceived over 960 comments. Many of the comments contained nearly identical lan- 
guage expressing support for or opposition to the NMPF position. 

ISSUE: 

Whether milk protein concentrates of subheading 0404.90.10, HTSUS, are limited 
to products produced by ultrafiltration and containing casein and lactalbumin in the 
same proportion as found in milk, or whether they also include a blend of milk con- 
stituents and concentrated milk proteins where the total casein and lactalbumin con- 
tent exceeds 40 percent by weight. 


LAW AND ANALYSIS: 

Merchandise is classifiable under the Harmonized Tariff Schedule of the United 
States (HTSUS) in accordance with the General Rules of Interpretation (GRIs). The 
systematic detail of the HTSUS is such that most goods are classified by application of 
GRI 1, that is, according to the terms of the headings of the tariff schedule and any 
relative Section or Chapter Notes. In the event that the goods cannot be classified 
solely on the basis of GRI 1, and if the headings and legal notes do not otherwise re- 
quire, the remaining GRIs may then be applied in order. 

In understanding the language of the HTSUS, the Harmonized Commodity Descrip- 
tion and Coding System Explanatory Notes may be utilized. The Explanatory Notes 
(ENs), although not dispositive or legally binding, provide a commentary on the scope 
of each heading of the HTSUS, and are the official interpretation of the Harmonized 
System at the international level. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 
23, 1989). 

The HTSUS provisions under consideration are as follows: 
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0402 Milk and cream, concentrated or containing added sugar or other 
sweetening matter: 


0404 Whey, whether or not concentrated or containing added sugar or 
other sweetening matter; products consisting of natural milk con- 
stituents, whether or not containing added sugar or other sweeten- 
ing matter, not elsewhere specified or included 


0404.90 Other: 
0404.90.10 Milk protein concentrates 
Other: 
Dairy products described in additional U.S. note 1 to chapter 4: 


0404.90.28 Described in general note 15 of the tariff schedule and entered 
pursuant to its provisions. 


0404.90.30 Described in additional U.S. note 10 to this chapter and entered 
pursuant to its provisions. 


0404.90.50 Other’ 
' See subheadings 9904.04.50—-9904.05.01. 


Additional U.S. Note 13 to Chapter 4 describes “Milk protein concentrate” as fol- 
lows: 

13. For purposes of subheading 0404.90.10, the term “milk protein concen- 
trate” means any complete milk protein (casein plus lactalbumin) concentrate 
that is 40 percent or more protein by weight. 

You contend that the products classified in NY 800374 and NY D83787 are not 
“complete milk proteins” as defined by Additional U.S. Note 13 because they are not 


“unified protein complexes in which both the casein and lactalbumin are present in 
the same proportion, relative to each other, as they are found in milk.” Even though 
the rulings do not provide information about the method of manufacture, you also con- 


tend that neither product of the rulings can be described as “concentrates,” since you 
contend that they have not been produced and concentrated by means of ultrafiltra- 
tion. 

You assert that the language of Additional U.S. Note 13 is intended to restrict clas- 
sification in subheading 0404.90.10, HTSUS, to products which have been produced 
from skim milk by a process known as ultrafiltration. In that process, skim milk is 
forced through a membrane which allows smaller lactose, water, mineral, and vitamin 
molecules to pass through the membrane, while the larger protein and fat molecules 
are retained and concentrated. You argue that the phrase “complete milk protein 
(casein plus lactalbumin)” requires that a product classified in subheading 0404.90.10 
contain only fully functional, single (unified) protein complexes in concentrate form. 
You claim that only products made by the ultrafiltration process contain such pro- 
teins. You also contend that milk proteins obtained from methods other than 
ultrafiltration are neither complete nor fully functional. You state that products pro- 
duced by means other than ultrafiltration are not products described in the note and 
are not eligible for classification in subheading 0404.90.10, HTSUS. 

You refer to two Customs Headquarters ruling letters, HQ 070297, dated October 7, 
1982, and HQ 073235, dated December 21, 1983, in which an ultrafiltrated product 
referred to as Total Milk Proteinate (TMP) containing nearly 90 percent milk protein 
was classified as a product in chief value of casein and not subject to the dairy quota. 
Despite the fact that these rulings were issued under the Tariff Schedules of the 
United States (TSUS) (the predecessor to the Harmonized Tariff Schedule of the 
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You have contended that the MPC products in the identified rulings should be classi 
fied in heading 0402, HTSUS. Heading 0402, HTSUS, provides for: Milk and cream, 
concentrated or containing added sugar or other sweetening matter. “Concentrated” 
milk i fined by the U.S. Food and Drug Administration (FDA) as being “the liquid 
food obtained by partial removal of water from milk.” The products which are the sub- 
jects of the disputed rulings are not concentrated milk, but rather are products which 
ENs to heading 0404, HTSUS, provide, in pertinent 


consist of milk constituent Che 
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part, “The heading also covers fresh or preserved products consisting of milk constitu- 
ents, which do not have the same composition as the natural product, provided they 
are not more specifically covered elsewhere. Thus the heading includes products 
which lack one or more natural milk constituents, milk to which natural milk con 
stituents have been added (to obtain, for example, a protein-rich product).” As such, 
milk protein concentrates are described by the terms of heading 0404 and not those of 
heading 0402. Accordingly, they are ineligible for classification in heading 0402 and 
we must now determi ‘orrect subheading for the products within heading 0404, 
HTSUS 

The manufacturers and importers buy and sell the products under consideration as 
“Milk Protein Concentrates.” We have determined that the products are goods of 
heading 0404, HTSUS. We must now determine whether the products are included 
within the scope of the legal definition of milk protein concentrate contained in Addi- 
tional U.S. Note 13 to Chapter 4 

A number of the comments received in response to the 516 Notice discussed the 
terms of Additional U.S. Note 13. Many of the comments contend that your position, 
which limits coverage of the Note to products produced by ultrafiltration, is not sup- 
ported by the language of the Note. These comments point out that when Congress 
was drafting the Note, it could have used restrictive language to achieve the result 
you urge. However, this was not done. 

These commenters state that in the food industry, the term “milk protein concen- 
rates” is commonly used to refer to a wide variety of products of varying composition. 
These products are manufactured to specification to render them suitable for specific 
end uses in the food industry. In addition, they point out that certain milk protein con- 
centrates are obtained by a combination of ultrafiltration and blending, while other 
products contain milk proteins that are isolated from milk by other processes such as 
precipitation. They contend that products containing 40 percent or more protein by 
weight have more protein than milk and are thus milk protein concentrates. They 
also note that if Congress intended the provision to be limited to the total milk 
proteinate that was the subject of the previous Customs ruling, it would not have en- 
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acted the broad language of Additional Note 13 and would not have set the milk pro- 
tein threshold as low as 40 percent 

Upon consideration of the petition and the comments submitted, Customs agrees 
with the comments received that the Note does not restrict MPCs to any particular 
method of manufacture. Rather, the Note speaks to “any” complete milk protein con- 
centrate which contains a specified protein percentage by weight. The use of the term 
“any” suggests that a broad rather than restrictive reading of the note was intended. 
The Note does require that the protein be “complete” which, according to the Note, re- 
quires that it contain casein and lactalbumin. However, the Note neither requires 
that the proteins be in the same proportion as they are found in milk, nor does it 
specify relative percentages of the protein components. It requires only that the 
source of the proteins be milk, that casein and lactalbumin be present, and that they 
constitute 40 percent or more, by weight, of the product 

None of the conditions you urge such as retention of “fully functional properties” 
and that the proteins not be “denatured”, which you have indicated are requirements 
for inclusion in the subheading 0404.90.10, are specified in the text of Additional U.S. 
Note 13 to Chapter 4. Had Congress intended the subheading to be limited to only 
those products which meet the standards you specify, it could have drafted the provi- 
sion accordingly. However, the text that was adopted does not contain any of the nar- 
row restrictions you describe. Moreover, there is nothing in the legislative history that 
demonstrates an intent to limit the provision to ultrafiltrated products. Finally, as 
many commenters pointed out, and the study performed by the General Accounting 
Office on this issue made clear, the term “milk protein concentrates” is used in com- 
merce to refer to a class of products much broader than those produced by ultrafiltra- 
tion. For example, the study states that products known as milk protein concentrates 
produced in Canada are made by blending milk proteins. (General Accounting Office, 
Report to Congressional Requesters, Dairy Products: Imports, Domestic Production, 
and Regulation of Ultra-filtered Milk, GAO—01-326, March 2001, at 7). Tariff terms 
are presumed to reflect their commercial meaning. (Nylos Trading Co. v. United 
States, 37 CCPA 71 (1949); Carl Zeiss, Inc. v. United States, 195 F.3d 1375 (1999), cit- 
ing Simod Am. Corp. v. United States, 872 F.2d 1572 (Fed. Cir. 1989). 

For a product to be eligible for classification in subheading 0404.90.10, HTSUS, it 
must be a concentrate. You argue that the term refers to a product that has had liq- 
uids removed from it to make it stronger, and that only ultrafiltered products satisfy 
this requirement. Customs itself initially considered this view in 2001, when, as part 
of a Notice of proposed revocation, it stated: “the common dictionary meaning of the 
words ‘milk protein concentrate’ would be a protein product derived from milk in 
which the milk protein content has been intensified or purified by the removal of ‘for- 
eign or inessential’ milk constituents, such as water, minerals and lactose.” (See Cus- 
toms Bulletin and Decisions, Vol. 35, No. 40, October 3, 2001) 

Comments received in response to that Notice noted that products known in the 
trade as milk protein concentrates were in fact produced by a variety of methods other 
than ultrafiltration. They argued these products, e.g., a blend of skim milk and whey 
protein concentrates or caseinates, were concentrates since they were dairy products 
whose milk protein content was higher than that found in milk 

Upon further consideration, Customs agrees that such products may be considered 
concentrates within the meaning of the provision. These products consist of milk con- 
stituents whose protein content has been intensified by blending with a concentrated 
milk protein such as whey protein concentrate or caseinates 

In that same proposed revocation, Customs referred to an International Dairy Fed- 
eration publication of May 1992, as the basis for the statement that “The dairy indus- 
try has specific terminology and parameters when referring to milk protein concen- 
trate.” 

While that statement reflected certain information before Customs at the time of 
the proposal, comments received thereafter revealed that there is no standard of iden- 
tity for MPC recognized under the Codex Alimentarius or other international non- 
governmental organizations. Similarly, there is no recognized commercial standard 
for these products. Milk protein concentrates contain varying amounts of milkfat, pro- 
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d and the com its received in > to Jotice, Customs finds that the 
classification provided in rulings NY 800374, dated Ji 27, 1994 and NY D83787, 
dated November 13, 1998 is correct. Accordingly, Customs hereby denies your petition 


to reclassify the subject products, referred to as dairy protein blends 


HOLDING 

The class tion of milk protein concentrates in subheading 0404.90.10, HTSUS, 
in NY 800374, dated July 27, 1994 and NY D83787, dated November 13, 1998, which 
were the subject of the domestic interested party petition, is correct, and these rulings 
are affirmed 
f you so wish, you may file a 


Please be advised that pursuant to 19 CFR 175.23, 
‘| 


notice that you desire to contest the classification of the subject products within 30 
days of the date of this letter. Such notice should also designate the port or ports at 
which the products are being imported into the United States, and at which you de- 


sire to protest 


MyLEs B. HARMON, 
Director, 
Commercial Rulings Division. 
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THE COMMITTEE FOR FAIR BEAM IMPORTS, ET AL., PLAINTIFFS, v. 
UNITED STATES, AND THE UNITED STATES INTERNATIONAL TRADE 
COMMISSION, DEFENDANTS, AND SALZGITTER AG STAHL UND 
TECHNOLOGIE, ET AL., DEFENDANT-INTERVENORS 


Court No. 02—00531 
[Plaintiffs’ Motion for Judgment upon an Agency Record is denied.] 
(Decided: June 27, 2003 ) 


Wiley Rein & Fielding LLP, Charles Owen Verrill, Jr., Alan H. Price, (John R. 
Shane), Daniel B. Pickard, for Plaintiffs. 

Lyn M. Schlitt, General Counsel, Office of General Counsel, United States Interna- 
tional Trade Commission, James M. Lyons, Deputy General Counsel, (Marc A. 
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Intervenors Stahlwerk Thuringen Gmbh, TradeARBED, Inc., ProfilARBED, S.A., and 
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OPINION 


I. INTRODUCTION 


BARZILAY, Judge: Plaintiffs, The Committee for Fair Beam Im- 
ports and its individual members, Nucor Corporation, Nucor-Yamato 
Steel Company, and TXI Chaparral Steel Company, (collectively 
“Fair Beam” or “domestic industry”) challenge the final negative ma- 
terial injury and the final negative threat of material injury determi- 
nations of the United States International Trade Commission (“ITC” 
or “Commission”), set forth in Certain Structural Steel Beams from 
China, Germany, Luxembourg, Russia, South Africa, Spain and Tai- 
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wan, Invs. Nos. 731-TA—935—936 and 938-942 (Final), USITC Pub. 
No. 3522 (June 2002) (“Final Determination” or “Beams II”)' and 
made pursuant to 19 U.S.C. §§ 1671d(b) and 1673d(b) (1999). This 
court has jurisdiction pursuant to 19 U.S.C. § 1516a(a)(1) and 28 
U.S.C. § 1581(c). For the reasons outlined below, Fair Beam’s 
USCIT R. 56.2 Motion for Judgment upon an Agency Record is de- 
nied. 


II. BACKGROUND 
A. Procedural History. 


On May 23, 2001, the domestic industry filed petitions with the 
United States Department of Commerce (“Commerce”) and the Com- 
mission which led to investigations by both concerning structural 
steel beams of certain specifications” imported from China, Ger- 
many, Luxembourg, Russia, South Africa, Spain, and Taiwan (“sub- 
ject countries” or “respondents”).® Preliminary results were issued by 
the Commission on July 16, 2001, and by Commerce, on December 
28, 2001. In May 2002, Commerce issued its final determinations. 
See 67 Fed. Reg. 35,479-35,490 & 35,497. A hearing was held before 
the Commission on May 15, 2002.* Notice of the Commission’s final 
determination was published in the Federal Register on June 27, 
2002. See 67 Fed. Reg. 43,340. A panel of five Commissioners found 
no present material injury from subject imports. One Commissioner, 
however, dissented from the panel’s negative determination with re- 
gard to threat of material injury. 


B. The product and the U.S. market. 


Structural steel beams are load-bearing support members in the 
construction of large steel structures, such as buildings, bridges, 
towers, pre-fabricated homes, ships, and equipment. Demand for 
structural beams fluctuates in tandem with construction activity 
which in turn tracks aggregate U.S. economic activity. Certain Struc- 
tural Steel Beams from China, Germany, Luxembourg, Russia, South 
Africa, Spain, and Taiwan, Staff Report to the Commission on Invs. 
Nos. 731—TA-—935-936 and 938-942 (Final) at I-6 & II-10 (June 3, 
2002) (“Staff Report”) in Administrative Record, List 2, Doc. No. 169. 


1 This opinion cites to the version of this document included in Administrative Record, List 2, Doc. No. 170. 


2The subject of this investigation is “doubly-symmetric shapes, whether hot-or coldrolled, drawn, extruded, 
formed or finished, having at least one dimension of at least 80 mm (3.2 inches or more), whether of carbon or alloy 
(other than stainless) steel, and whether or not drilled, punched, notched, painted, coated, or clad.” E.g., Notice of 
Final Determination of Sales at Less than Fair Value: Structural Steel Beams from the People’s Republic of China, 
67 Fed. Reg. 35,479 (May 20, 2002). The court notes that no scope or domestic like product issues are raised in this 
appeal 

3 Initially, Italy was also investigated. However, upon a finding of no dumping by Commerce, the ITC discontin- 
ued its investigation of Italian structural beams. For the same reason, one company from the People’s Republic of 
China was eliminated from the investigation. The court further notes that no cumulation issues are raised in this 
appeal 

4“ITC Hearing Tr.” will signify the transcript of this administrative hearing, portions of which are included in 
tab 5 of Plaintiffs’ Appendix 





In the U.S. market, there are two types of purchasers of structural 
steel beams: distributors (or service centers) and end users (or fabri- 
cators).° Id. at II-1 

end users, however, typically buy from domestic suppliers. Distribu- 
tors keep inventories while end users do not. Domestic mills charge 
the same price to both distributors and end users. In the event an 
ly pays a higher price. 
Purchasers rank domestic product superior in availability and deliv- 
ery time® to imported product, but inferior in price. Jd. at II-13. On 
the other hand, domestic and imported product are perceived to be 
comparable in product quality and consistency. Purchasers of struc- 
tural steel beams report evaluating factors such as price, quality, 
and availability in determining whether to purchase domestic or im- 


. Imported product is mostly sold to distributors; 


end user buys from a distributor, it according 


ported beams and rank these factors in a descending order of impor- 
tance.‘ Jd. at II-12. 

The short-term price elasticity of U.S. demand for structural steel 
beams is low reflecting lack of substitutes for steel beams in con- 
struction, especially after the design phase of construction is com- 
plete. Jd. at II-9. In other words, once the quantity of beams re- 
quested is set, later price variation will have no or little effect.° 

On the supply side, the price elasticity of domestic supply is lower 
than that of the subject countries’ supply. Staff Report at I-16 & 17. 
That is, subject countries can respond to price changes in the U.S. 
market faster than domestic producers can in terms of increasing 


shipments to the U.S. market.” The price elasticity of supply is de- 
pendent on excess capacity, ability to shift production or alter capac- 
ity, inventories, and availability of alternate markets. The relatively 
greater flexibility of the subject countries is partially due to the ex- 
istence of home markets and alternate export markets from which 
they are able to divert products to the U.S. market with relative 


ease. 


tion and material purcl 


Id. at I-11 


crease shipme 


port at II-17 





The largest share of cost in the production of structural steel 
beams is that of steel scrap, the raw material from which beams are 
produced. /d. at V-—I Thus. th supply of beams is tied to the price of 


steel scrap.» It has also been determined that in offers domestic pro- 


ducers use price lists whereas sales of subject imports are on a 
transaction-by-transaction basis, price and quantity being deter- 


mined by the then existing market conditions.** Staff Report at V-7. 
T) € l I ' S Jl? d Ng fi the Final Dete rmination. 


In the Final Determination, the ITC evaluated the prevailing mar- 
ket conditions during the period of investigation (“POI”). See Final 
Determination at 17-21. Consulting Census Bureau statistics, the 
ITC determined that nonresidential construction activity in the 
United States, which is an indicator of U.S. demand for structural 
steel beams, increased from 1999 to 2000 and declined in 2001. Us- 
ing its own questionnaires and official Commerce import statistics, 
the ITC further observed that apparent U.S. consumption of steel 
beams rose from 4.96 million short tons in 1999 to 6.23 million in 
2000, and then declined to 4.81 million in 2001. 

The ITC next noted that the domestic industry experienced supply 
difficulties during 1999 and the first half of 2000. The ITC based this 
finding on questionnaire responses of fortyfive purchasers, eighteen 
of which (sixteen of thirty-one distributors) represented that they ei- 
ther were put on “allocation” during this time period by domestic 
producers or were otherwise unable to meet their requirements from 
domestic suppliers. The ITC further noted questionnaire responses 
of the largest domestic producers which confirmed that purchasers 
were “allocated a portion of production based on historical levels of 
purchases” in applicable products. '2 Staff Report at II-2. The ITC 
also referenced news articles in trade public: ations which reported a 
domestic supply shortage in this time period.” 

The ITC’s finding of domestic supply shortage was informed by an 
additional observation that imports of structural steel beams from 
Japan became subject to a June 2000 antidumping duty order, and 
imports of structural steel beams from Korea became subject to anti- 
dumping and countervailing duty orders in August 2000. 

10 During this period of investigation, scrap prices increased throughout 1999, reaching a peak in January 
2000, and followed a general declining trend fo ihe rest of the period, arriving at a low in November 2001. Staff 


11 In the Final Determination, the > observed that domestic producers on occasion deviated from list prices 
‘inal Determination at 26 n.100 


12 These domestic producers, Nucor-Yamato and TXI, together produced approximately [[ ]] of domestic struc- 
tural steel beams in 2001. Staff Report at III-2. The Staff Report further pointed out that Nucor denied putting its 
Berkeley plant customers on ‘allocation’ and that a Northwestern Steel & Wire Con npany witness te sstified that 
this domestic scdaeie which eventually went out of business, “was begging for orders” during this time. Staff Re 
port at II-2 n.3 


13 Another piece of evidence supporting the existence of domestic shortage during the POI is the observation 
that the “average lead time” for domestic producers’ delivery increased in 2000 from its 1999 level. Staff Report at 
II-2 n.4; Final Determination at 18. The court additionally notes that counsel for Fair Beam all but conceded the 
presence of a supply shortage at oral argument before this court. Oral Arg. Tr. at 9:16—17 (“there was clearly a 
shortage” 
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Finally, the ITC noted the changes to domestic production during 
the POI. Two new domestic mills (Nucor and TXI) became opera- 
tional during 1999 with a third (Steel Dynamics, Inc.) expected to 
become operational in 2002. On the other hand, another domestic 
firm (Northwestern Steel & Wire Company) completely shut down 
its operations in May 2001 


1. Subject import volumes. 


In a material injury investigation, the statute requires the Com- 
mission to determine whether a domestic industry “(i) is materially 
injured, or (ii) is threatened with material injury by reason of 
imports.” 19 U.S.C. § 1673d(b)(1). The statute defines “material in- 
jury” as “harm which is not inconsequential, immaterial, or unimpor- 
tant.” § 1677(7)(A). In making a material injury determination, the 
statute first requires the ITC to consider the “volume” of subject im- 
ports already determined to be sold at less-than-fair value. 
§ 1677(7)(B)G)d). In particular, the ITC shall consider whether the 
volume of subject imports (or any change therein) in either absolute 
or relative terms is “significant” during the POI. § 1677(7)(C)(i). 

In the Final Determination, the ITC observed that the volume of 
subject imports rose from 331,436 short tons in 1999 to 772,809 in 
2000, and then fell to 300,150 in 2001 (to a level lower than its 1999 
level). Final Determination at 21. The value (as opposed to quantity) 
of subject imports followed a similar curve. These numbers repre- 
sented a market penetration by subject imports of 6.7% in 1999, 
12.4% in 2000, and 6.2% in 2001. The ITC linked the rise in U.S. 
market penetration of subject imports to its finding that the domes- 
tic industry was experiencing supply difficulties. Accounting for the 
gap in time between order placement and delivery, the ITC noted 
that changes in volume of subject imports trailed the domestic sup- 
ply conditions, with the domestic shortage and its subsequent alle- 
viation responsible for the rise and in part for the later fall of subject 
imports during the POI. Id. at 23. 

Before the ITC, the domestic industry had argued that the in- 
crease in demand during 2000 was “relatively modest,” and therefore 
the domestic industry could satisfy “real” demand with their sup- 
plies—which argument was an attempt to dispute the domestic 
shortage finding of the ITC. The ITC responded by noting that in- 
stead of contemporaneous demand conditions, perceptions about fu- 
ture demand are what stimulate orders. Jd. at 22. As evidence of 
purchasers’ expectations of strong future demand during the POI, 
the ITC cited testimony by one fabricator and the predictions of a 
trade publication, which incidentally also reported “major concerns 
about steel availability.” Jd. at 22-23. In the ITC’s scenario of events, 
expected strong demand and limited domestic supply led to an in- 
crease in purchases of subject imports (especially by distributors). 
The ITC further acknowledged that by the third quarter of 2000, the 
domestic supply situation improved and, after import volumes had 
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reached their peak in August 2000, orders for subject imports began 
to fall. Id. at 23. 

Further, the ITC remarked that subject import volumes started to 
fall “well before” the filing of the May 2001 petition that initiated the 
present investigation. Id. at 23-24. Consistent with this observation, 
the ITC pronounced that the filing of the petition had “limited” im- 
pact on the decline of subject import volumes in 2001 and, accord- 
ingly, the ITC did not “reduce the weight” accorded to the 2001 data. 
The ITC finally concluded that resolution of domestic shortages 
coupled with decline in demand led to a decline in subject import 
quantities in this period. 

After thus accounting both for the upward movement of subject 
import volumes from 1999 to 2000 and their decline from 2000 to 
2001, the ITC went on to say: “[I]n light of the foregoing conditions of 
competition and the lack of price effects discussed below, we find 
that the volume of subject imports is not significant.” Jd. at 24. 


il. Price effects. 


The statute also requires the ITC to consider the “effect of im- 
ports * * * on prices in the United States for domestic like products.” 
§ 1677(7)B)\G@UD. In particular, the ITC is required to analyze 
whether “there has been significant price underselling” of imports 
compared with domestic products and whether “the effect of 


imports * * * otherwise depresses prices to a significant degree or 
prevents price increases, which an would have occurred, to a 
significant degree.” § 1677(7)(C)Gi(D & (ID). 

Comparing domestic prices with subject import prices, the ITC 
first found that prices of subject imports reflected “a mixed pattern 
of overselling and underselling” the domestic product during the 
POI. Final Determination at 25. In particular, subject imports under- 
sold the domestic product in 90 of 147 quarterly comparisons. Id.; 
Staff Report at V-17 & V-18. The ITC noted that product 1, a type of 
structural steel beams (wide-flange beams of 8 to 14 inches), experi- 
enced the “most intense” competition because it was the most widely 
sold and additionally had the most complete pricing data from the 
subject countries. Final Determination at 26. Isolating the price in- 
formation for this product, the ITC observed that prices of product 1 
exhibited 22 occasions of underselling and 32 occasions of oversell- 
ing. To estimate underselling more accurately, the ITC also con- 
ducted a second comparison which incorporated the differing deliv- 
ery times of subject imports and domestic product. In this 
comparison, the incidence of underselling for product 1 increased to 
27 and that of overselling decreased to 25. Even though in this in- 
stance underselling occurred more frequently than overselling, the 
ITC nevertheless emphasized that “still more tonnage was over- 
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sold.”"* Id. at 26 n.100; Staff Report at V-9 & V- 10. 

While also acknowledging that other products under investigation 
exhibited greater incidence of underselling, the ITC noted that the 
domestic product was typically sold at a premium, the existence of 
which was established at the administrative hearing by testimony of 
four domestic industry witnesses (also characterizing the premium 
of $10 to $40 per ton as “small”) and one respondents witness (add- 
ing that the premium could more than double in a “very weak mar- 
ket”).'° Final Determination at 25 n.98; ITC Hearing Tr. at 232. The 
ITC attributed the more frequent occurrence of underselling (as op- 
posed to overselling) to the premium. The ITC additionally observed 
that subject imports continued to increase even though some subject 
import prices were higher than domestic price levels. Final Determi- 
nation at 27. The ITC concluded that “[t]hese factors all serve to di- 
minish the significance of the underselling that was observed.” Id. 

Next, the ITC noted that in 2000 the volume of imports was at its 
highest level when both domestic and subject import prices were 
highest. Prices of subject imports sharply rose from 1999 to their 
peak in 2000 and declined in 2001, following a trend similar to that 
of subject import volumes. Jd.; Staff Report at V—9 to V—16. The ITC 
thus pronounced that “factors other than competition from subject 
imports were responsible for price movement of the domestically pro- 
duced product.” Final Determination at 27. In identifying domestic 
shortages as the likely culprit, the ITC observed that “[plrice in- 
creases are a natural function of supply shortages.” Jd. at 28. 

The ITC further noted that once the domestic supply shortage was 
alleviated, prices along with subject imports declined. According to 
the ITC, “the sharp decline in prices observed during 2001 cannot be 
a function of that year’s subject import volumes, which declined 
sharply, [and it] also cannot be a function of subject imports entering 
the U.S. market in 2000 at rising prices that were sometimes above 
those for the domestically produced product.” Jd. The reason for the 
fall in price, the ITC determined, was the misestimation of the 2001 
demand (which in fact declined from its 2000 level) by purchasers 
who placed their orders earlier and the consequential rise in dis- 
tributors’ inventories—which can also be termed as an “oversupply” 
in the market.'® Id. at 28-29. 

The ITC ended its price effects analysis by stating that: 


14 Despite the domestic industry's objections, the ITC used actual sale prices rather than list prices in compari- 
sons because this method was the Commission’s customary practice and because the record established that do- 
mestic producers on occasion deviated from list prices. Final Determinatio it 26 n.100 (citing Fair Beam’s 


Prehearing Brief before the agency) 


15 The premium is due to some non-price considerations, such as domestic producers’ geographical proximity 
See ITC Hearing Tr. at 200. Testimony was also presented to the effect that the premium was exacerbated in recent 
years due to strong dollar. See id. at 204 

16 Fair Beam submitted to the ITC the conclusions of an econometric model which predicted that subject im- 
ports affected prices with a nine month lag. See Final Determination at 29 n.107. The ITC found that the model 
failed because it did not take into account changes in domestic supply capabilities. To rebut the predictions of the 
model the ITC cited testimony from industry players to the effect that price competition occurs when an order is 
pl aced 
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We cannot conclude that the record indicates that either the 
inventory overhang or the resulting price declines were the 
function of the subject imports. High and increasing subject im- 
port prices during the portion of 2000 when subject import vol- 
umes increased cannot explain subsequent price declines. Nor, 
in light of the subject import pricing and volume patterns, can 
there be any nexus between the subject imports and business 
decisions by steel service centers to increase purchases that 
proved, in retrospect, to be wrong. We consequently conclude 
that the subject imports did not have significant price- 
depressing or -suppressing effects. 


Id. at 29-30 
lil. Impact. 


The last component of a material injury determination is the 
analysis of the impact of subject imports sold at less-than-fair value 
on the domestic industry.’ The ITC is statutorily required to con- 
sider “all relevant economic factors” that bear on “the business cycle 
and conditions of competition” in the industry, including changes in 
output, sales, inventories, capacity utilization, market share, em- 
ployment, wages, productivity, profits, cash flow, return on invest- 
ment, ability to raise capital, and R&D. § 1677(7)(C)Gii). In addi- 
tion, the 1994 amendments to the statute now require the ITC to 
consider the size of dumping margins determined in an anti- 
dumping investigation.'® § 1677(7)(C)Gii)(V); The Uruguay Round 
Agreements Act, Statement of Administrative Action (“SAA”) at 850, 
reprinted in 1994 U.S.C.C.A.N. at 4040, 4184. No single factor is 
dispositive. See § 1677(7)(E)(ii) (“The presence or absence of any fac- 
tor which the Commission is required to evaluate under subpara- 
graph (C) * shall not necessarily give decisive guidance” to a ma- 
terial injury determination). 

In the Final Determination, the ITC observed that apparent U.S. 
consumption of structural steel beams, domestic output indicators 
(such as capacity, capacity utilization, production, and U.S. ship- 
ments), domestic sales revenues (including per unit sales values, the 
domestic industry’s operating income and margins), employment in- 
dicators (such as number of workers, productivity, hours worked, 
and wages paid)—all followed a pattern of increase from 1999 to 
2000 and decline from 2000 to 2001. Final Determination at 31-34; 
Staff Report at VI—2. In contrast, the ITC found that domestic pro- 
ducers’ inventories, hourly wages, and R&D steadily increased, and 
industry capital expenditures decreased from 1999 to 2001. More 


17 Besides volume price, and impact, the ITC “may [also] consider such other economic factors as are relevant 
to the determination regarding whether there is material injury by reason of imports.” § 1677(7)(B)(ii) 


12 ; . 

*© Here, the ITC’s consideration of dumping margins was limited to a listing of amended dumping margins for 
companies in subject countries. Final Determination at 30 n.110. The Final Determination’s consideration of dump 
ing margins is, however, not on review before the court because it was not raised 
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significantly, the ITC determined that the domestic industry’s mar- 
ket share (as measured by domestic output’s share in U.S. consump- 
tion), despite a “modest” decline in 2000, was actually higher in 2001 
than it was in 1999 (specifically, 81.1% in 1999, 79.8% in 2000, and 
90.3% in 2001). Final Determination at 31-32. Thus, the ITC dubbed 
the 2000 loss of market share by the domestic industry a “temporary 
phenomenon.” /d. at 32. 

The ITC concluded that domestic industry’s overall performance 
improved from 1999 to 2000, when imports were at their peak, and 
that none of the components that led to decline in performance from 
2000 to 2001 were a result of the increase in imports. Jd. at 33. The 
ITC attributed the decline in prices of the 2000-2001 period to in- 
creasing supply and declining demand for this period. Accordingly, 
the ITC determined that “the subject imports did not have a signifi- 
cant adverse impact on the domestic structural steel beams indus- 
try.” Id. at 34. 


iv. Threat of material injury. 


The statute also protects the domestic industry from a threat of 
material injury (as opposed to a present material injury) on account 
of imports sold at less-than-fair value in the U.S. market. To be able 
to conclude that the domestic industry is thus threatened, the ITC 
must find whether “further dumped or subsidized imports are immi- 
nent and whether material injury by reason of imports would occur 
unless an order is issued.” § 1677(7)(F)(ii). The ITC is required to 
evaluate the threat factors outlined in section 1677(7)(F)(). 

In the Final Determination, the ITC first looked at subject import 
volume and market penetration, emphasizing that, even though in- 
creasing in the beginning of the POI, both variabies exhibited a 
sharp decline at the end of the POI. Final Determination at 36. The 
ITC found “no current shortages of domestic supply and no likeli- 
hood of shortages in the imminent future.” Jd. In connection with 
this finding, the ITC stressed that TXI had solved its problems at its 
Petersburg mill and a new Steel Dynamics, Inc. mill was in the 
works. Further, although the subject countries projected an increase 
in imports in both 2002 and 2003, the projections fell short of their 
peak in 2000. Jd. at 37. The subject countries had ready markets at 
home and abroad, and that, although there was some “ability to shift 
exports from other markets to the United States,” it was “unlikely 
that subject imports [would] increase to significant levels,” given the 
decline in subject imports in 2001.'? Jd. Capacity utilization in the 
subject countries persisted at high levels during the POI, and fur- 
ther increases in both capacity and capacity utilization were antici- 
pated in 2002 and 2003; the ITC thus found that there was no indi- 


Cc a al > y 
19 Here, the ITC noted outstanding antidumping duty orders against Russia by Korea and Taiwan and against 


South Africa by Australia. See Final Determination at 37 n.141 
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cation in the record of an “imminent” increase in subject volumes. 
Moreover, subject countries presented testimony (by one of their ex- 
ecutives) rebutting the contention that an impending increase in 
subject imports was likely. Jd. at 38 n.142; ITC Hearing Tr. at 201- 
202. 

The ITC additionally pointed to the lack of any significant price ef- 
fects in the POI and predicted that such would continue in the immi- 
nent future. Final Determination at 38. With respect to subject coun- 
tries’ inventories, the ITC observed that despite an increase in 
inventories, not all of the inventoried beams were suitable for sale in 
the United States because they did not conform to the U.S. standard. 
Moreover, even though other products which could be substituted for 
structural steel beams in production were subject to U.S. safeguards 
tariffs (as in the case of hot-rolled bar)—with the implication that 
more structural steel beams could be produced—, the ITC main- 
tained that “[nJevertheless, as previously noted, we do not believe 
that the presence or potential for additional productive capacity in 
the subject countries is likely to lead to substantially increased im- 
ports.” Id. at 39. 

Finally, the ITC decided that the domestic industry was not in a 
“vulnerable state” because the industry remained “profitable overall” 
despite variable performances of individual producers and was also 
“characterized by the recent and imminent expansion of capacity at 
new and efficient production facilities.” Jd. The ITC concluded: 


Accordingly, we find that material injury by reason of subject 
imports will not occur absent issuance of antidumping orders 
against the subject imports. We therefore conclude that the do- 
mestic structural steel beams industry is not threatened with 
material injury by reason of the subject imports. 


III. DISCUSSION 


The court must uphold the Commission’s determinations unless 
they are unsupported by substantial evidence on the record, or oth- 
erwise not in accordance with law. 19 U.S.C. § 1516a(b)(1)(B)(i). 
Substantial evidence is “such relevant evidence as a reasonable 
mind might accept as adequate to support a conclusion.” Consol. 
Edison Co. of New York v. NLRB, 305 U.S. 197, 229 (1938). 


A. The ITC is under no obligation to follow its prior factual 
determinations in subsequent investigations. 


Parties’ arguments. 

Fair Beam charges that determinations made in the Final Deter- 
mination (which Fair Beam denotes as Beams II) are “factually and 
logically inconsistent with the underlying record” and also with an 
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sarlier ITC decision, Certain Structural Steel Beams from Japan, 
Inv. No. 731—-TA-853 (Final), USITC Pub. No. 3308 (June 2000) 
(“Beams I”) in Pls.’ App. tab 3. See Pls.’ Br. at 8. In Beams I, the ITC 
found that the domestic industry was materially injured or threat- 
ened with material injury by reason of structural steel beams im- 
ported from Japan.*° Beams I at 3. Fair Beam makes this argument 
by focusing on the language found in a recent United States Court of 
International Trade case, Usinor v. United States, Slip Op. 02—70 
(July 19, 2002) (““Usinor”). The Usinor court, while acknowledging 
that “each injury or investigation is sui generis, involving a unique 
combination and interaction of many economic variables,” empha- 
sized that the ITC “may not disregard previous findings of a general 
nature that bear directly upon the current review.” Usinor at 39 
(quotation omitted). In Usinor, the issue was whether the ITC can 
assert in one case that the countries in the European Union (“EU”) 
were “export oriented,” poised to export to the United States, after 
having found in an earlier case that the primary marketing focus of 
one European country was the European market. Jd. at 38-39. Ac- 
cording to Usinor, the “observations regarding EU markets [were] 
general in nature and [did] not depend on the specific products at is- 
sue.” Id. at 39-40. The Usinor court accordingly ordered the ITC to 
sufficiently explain its contradictory positions. Basing its argument 
on Usinor, Fair Beam contends that observations on “general market 
dynamics” are sufficiently “of a general nature.” Pls.’ Br. at 9. Fair 
Beam adds that “Beams I and Beams II involved the same product, 
the same domestic producers, the same volume trends, the same 
manifestation of injury, in overlapping periods of investigation.” Id. 

On the other hand, the ITC emphasizes the sui generis nature of 
injury investigations. See Def.’s Br. at 8. ITC cites prior cases of this 
Court which rejected the argument, among others, that the ITC was 
required to use the same volume and price analysis in subsequent 
investigations for the same product. See id. at 9 (citation omitted). 
The ITC stresses the difference between “agency practice,” which 
would have precedential value, and case-specific determinations, 
which would not. See id. at 10 (citing Ranchers-Cattlemen Action Le- 
gal Foundation v. United States, 23 CIT 861, 884—85, 74 F. Supp. 2d 
1353, 1374 (1999)). The ITC concludes that because Beams I or 
Beams IPs factual determinations are not “of a general nature” un- 
der Usinor, but based on specific facts, Beams IT need not have fol- 
lowed Beams I. See id. at 10-11. 

The ITC argues in the alternative that even assuming such factual 
determinations are “of a general nature,” the “ITC acts in accordance 
with law when it either follows or distinguishes such determina- 


20 This determination was subsequently adopted with respect to Korea by virtue of almost identical adminis- 
trative records in both cases. See Certain Structural Steel Beams from Korea, Invs. Nos. 701-TA-401 and 731-TA- 
854 (Final), USITC Pub. No. 3326 (August 2000). In Beams I material injury and threat of material injury determi- 
nations were not unanimous, with three Commissioners finding material injury and the other three finding threat 
of material injury. 





tions.” Id. a citation omitted). The ITC points to footnote 105 in 
Beams II, where th ommissioners rejected the argument that 
| bearing on the present investi 
vent, the two investiga 
footnote 105 serves to 
rom the Beams I investiga 
tion suffici 
The arguments of Defendant-Intervenors Stahlwerk Thuringen 
Gmbh et a “Stahlwerl ind Salzgitter AG Stahl und Technologie 
“Salzgitter”) center on the rejection of Fair Beam’s Usinor analysis 
Specifically, Stahlwerk argues that the determinations of Beams I] 
concerning volume, price, and impact are not “of a general nature,” 
but fact-specific. See Stahlwerk’s Br. at 7-8. Stahlwerk presents a 
doomsday scenario in which, were the court to agree with Fair 
Beam, the ITC would subsequently be required to consider “hun- 
dreds” of its prior determinations in every investigation in search of 
consistency. /d. at 9 
Salzgitter adds that the Usinor court clearly adhered to the famil- 
iar standard of substantial evidence and that the plaintiff in Usinor 
was challenging the ITC’s construction of a statute, not fact find- 
ings.* | See Salzgitter Br. at 6 


Comparative Analysis of Beams I and the Final Determina- 


tion (or Beams ID). 


An agency that engages in formal adjudication may not render ar- 
bitrary and inconsistent decisions. See Greater Boston Television 
Corp. v. FCC, 144 Fd 841, 852 (D.C. Cir. 1970), cert. denied, 403 
we: S. 923 (1971); Chisholm v. Defense Logistics Agency, 656 F.2d 42, 
47 (3d Cir. 1981 Should the agency choose to deviate from a prac- 
tice it consistently employed in the past for the evaluation and test- 
ing of a set of facts, it must delineate and give reasons for its subse- 
quent change of policy as to provide adequate guidance to parties 
affected by its actions and to present the reviewing court with a 
discernable basis to judge the discrepancy. See Sec’y of . $dom 
United States, 347 U.S. = », 652-53 (1954); British Steel PLC 
United States, 127 F.3d 1471, 1475 (Fed. Cir. 1997). 

At the same time, it is an equally well-established proposition that 
the ITC’s material injury determinations are sui generis; that is, the 
agency's findings and determinations are necessarily confined to a 
specific period of investigation with its attendant, peculiar set of cir- 
cumstances. See U.S. Steel Group v. United States, 18 CIT 1190, 
1213, 873 F. Supp. 673, 695 (1994) (quotation omitted). In Beams J, 
the period of investigation was from 1997 to 1999; in Beams II, from 


21 The court questior 
statutory construct 
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1999 to 2001. Given the dynamic nature of the economy, rarely 


would circumstances and their multi-faceted interactions defining a 
period of material injury investigation exhibit sufficient similarity to 


those of another period. 

Fair Beam is correct in that Beams I and IJ involved the same 
product, and subject imports were present in the U.S. market at no- 
ticeable and increasing levels in both periods of investigation. Yet 
the statute dictates the ITC to attach importance only to those in- 
creases in subject import quantities and to those price effects of the 
subject imports which are deemed “significant.” § 1677(7)(C)G) & 
(ii). Accordingly, the ITC first acknowledged in footnote 105 of the Fi- 
nal Determination that subject imports in Beams I “were entering 
the U.S. market at low and declining prices even after a period when 
the domestic industry was having difficulty satisfying demand.””” 
Final Determination at 28 n.105. In contrast, a finding was made in 
the Beams II investigation that both subject import volumes and 
prices were increasing during the first portion of the POI. 

Second, the ITC further noted in the Final Determination that 
“the peak subject import volume and the increase in subject import 
volume in [Beams I were] substantially greater than in [Beams II.” 
Id. As a third observation, the ITC offered that in Beams I “the sub- 
ject imports undersold the domestic like product in the vast majority 
of pricing comparisons.” Jd. (emphasis supplied). In Beams IJ, on the 
other hand, under- and overselling were approximately of equal fre- 
quency for product 1, the most widely traded product among struc- 
tural steel beams and, even though more underselling than oversell- 
ing occurred for other products, underselling was mitigated by the 
price premium. The ITC finally concluded in the Final Determina- 
tion that “[als the accompanying discussion indicates, the record in 
these investigations is substantially different.” Jd. 

The court agrees with the ITC that these three observations are of 
crucial importance to distinguish the underlying factual pattern of 
Beams II from that of Beams I. In a material injury determination, 
the ITC is required to determine whether a material injury to the do- 
mestic industry (or a threat thereof) occurred “by reason of” subject 
imports that are sold in the U.S. market at less-than-fair value. 
§ 1671d(b)(1). That is, the record must support a sufficient nexus 
between the injury (or threat of injury) and subject imports. See Goss 
Graphics Sys. v. United States, 22 CIT 983, 989-90, 33 F. Supp. 2d 
1082, 1089 (1998). Moreover, “evidence of de minimis (e.g., minimal 
or tangential) causation of injury does not reach the causation level 
required under the statute.” Gerald Metals, Inc. v. United States, 132 
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F.3d 716, 722 (Fed. Cir. 1997), quoted in Coalition for the Preserva- 
tion of Am. Brake Drum and Rotor Aftermarket Mfrs. v. United 
States, 22 CIT 520, 523, 15 F. Supp. 2d 918, 922 (1998). In the Final 
Determination here, the ITC was unpersuaded by the argument that 
aggressive price cutting by the subject countries was what allowed 
subject imports to penetrate the U.S. market and subsequently 
cause injury to the domestic industry. Instead, the ITC attributed 
the rise in subject import volumes to a temporary domestic supply 
shortage observed during this period. 

The ITC based its finding of domestic supply shortage on three 
separate pieces of evidence: questionnaire responses of purchasers 
and of domestic producers, and contemporaneous news articles in in- 
dustry publications. The ITC noted that “[p]rice increases are a 
natural function of supply shortages.” Final Determination at 28. 
The ITC further observed that subject import volumes were increas- 
ing alongside prices. According to the ITC, the rise in both the sub- 
ject imports and prices was thus a consequence of the domestic sup- 
ply shortage. 

In Beams II, the domestic industry was temporarily unable to sat- 
isfy demand.~’ The domestic producers’ inability to satisfy demand 
resulted in a supply shortage or an excess demand in the market. As 
purchasers competed for fewer available products, prices rose. In ad- 
dition, the supply of the domestic industry was relatively more in- 


elastic than the supply of the subject countries vis a vis the U.S. 
market. See Staff Report at II-16 & II-17. That is, subject producers 
could react to a rise in U.S. prices faster than their domestic counter- 
parts in terms of increasing shipment to the U.S. market. As the 
subject countries diverted their goods to the U.S. market to satisfy 
excess demand, subject import quantities began to rise and, as ex- 
pected, this phenomenon was observed alongside an increase in 


prices.~* Accordingly, the domestic shortage was, more likely than 
not, responsible for the rise in both subject import volumes and 
prices. 

In Beams I, however, prices were declining as the subject import 
volumes were increasing. In addition, the ITC found significantly 
more underselling than overselling the domestic product by subject 
imports. These two observations serve to show that in Beams I a 
more immediate connection could have been made between subject 
imports and falling prices. That is, it was likely that persistent price 
cutting by foreign exporters had led to the increase in subject import 


“° The domestic supply shortage may have been partially due to the exit of Japanese and Korean beams from 
the U.S. market, as the ITC implied, or to a positive shift in demand or to some other cause not easily discernable 
from the record. In any event, the “cause” of the domestic shortage is not relevant to the disposition of this case 


24 The court notes that in the absence of subject imports the price rise may have been higher. Not explicitly 
discussing this possibility. the ITC nevertheless found that the price effects were not significant. It should also be 
noted that non-subject imports (other than Japanese and Korean beams which left the market due to the anti- 
dumping order) also increased from 1999 to 2000. See Final Determination at 23 n.89; Staff Report at IV-6 & n.8 
This fact further undermines the contention that price cutting by subject countries caused the volumes of subject 
imports to rise 
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volumes by spurring purchases of imports over the domestic product 
where a domestic supply shortage by itself would have resulted in an 
increase in price. Accordingly, in Beams I the finding of domestic 
shortage was not as significant as in the Final Determination here. 

As urged by the ITC, this court also notes that in Beams I 
“Injlothwithstanding the decrease from 1998 levels, the 1999 volume 
of subject imports representled] a 728-percent increase over the 1997 
volume.” Beams I at 12. In contrast, the volume of subject imports in 
Beams II showed a net decline over the POI. As a parallel observa- 
tion, the domestic industry gained market share over the POI in 
Beams II (despite the dip in 2000) and lost market share in Beams I. 
This distinction between Beams I and IJ lends credence to the asser- 
tion that in Beams I subject imports penetrated the market in num- 
bers which went beyond a temporary exploitation of a domestic 
shortage whereas in Beams II the rise in subject import volumes was 
a “temporary phenomenon.” The court finally observes that subject 
countries in the two investigations were different, a factor which 
plays an especially important role in a threat determination. As a re- 
sult, the court finds (as did the ITC) that Beams I does not constitute 
legal precedent for Beams II and the ITC’s consideration of Beams I 
in footnote 105 of the Final Determination is sufficient to distinguish 
the two investigations factually.” 

In addition, the court rejects Fair Beam’s argument that Beams 
IPs factual findings concerning “general market dynamics” are “of a 
general nature” under Usinor. The “general market dynamics” Fair 
Beam refers to is presumably the statutory framework the ITC is re- 
quired to follow in every material injury determination. There is 
nothing in the statute or case law that requires the ITC to take as 
precedent any prior factual finding that was reached within this 
framework. In Usinor, the finding “of a general nature” pertained to 
a particular attitude toward the market of subject producers in ques- 
tion. Specifically, the Usinor court said that the ITC cannot reason- 
ably claim that European countries are not export-oriented in one 
case and later retract that position without explanation. While 
Usinor correctly supports the need for consistency in the ITC’s deter- 
minations, as well as the need for reasoned explanation, this court 
observes that there is no finding in Beams II that is likely to be gov- 
erned by Usinor. The findings in Beams II are confined to observa- 
tions on economic variables, which are necessarily volatile. Fair 
Beam does not point to any determination in Beams II (or in Beams 
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I) that bears on particular, persistent attitudes of trading countries 
which, because they persist within a sufficiently short interval of 
time, would arguably have called for the same treatment by the ITC 
in different investigations undertaken also close in time. In addition, 
the fact that similar patterns are observed in different investigations 
with regard to some of the variables does not preclude a different in- 
terpretation of the patterns after viewing the entire economic envi- 
ronment as a whole. In fact, the statute requires the ITC to evaluate 
patterns in a context, instead of encouraging an analysis of each 
piece in isolation. 


B. The ITC’s finding regarding the significance of subject im- 
port volume is supported by substantial evidence and is 
otherwise in accordance with law. 


Parties’ arguments. 


Fair Beam next argues that the Final Determination’s findings are 
unsupported by substantial evidence. Fair Beam continues to com- 
pare the Final Determination to Beams I in this portion of its argu- 
ments before the court, specifically with respect to similar volume 
trends found in the two investigations. See Pls.’ Br. at 11. In addi- 
tion, Fair Beam contends that the Final Determination should have 
compared the size of the domestic shortage with the size of the in- 
crease in subject import volumes as Beams I did. Id. at 12. That sub- 
ject import volumes exceeded the domestic shortage may have meant 
that the surge in subject imports was not solely due to the domestic 
supply shortage. 

Fair Beam also maintains that the Final Determination should 
have taken into account the impact of the filing of the petition on 
subject import volumes. See id. at 13. Fair Beam argues that the de- 
crease in subject imports in the later part of the POI may have been 
in part due to the petition. Fair Beam points out that [[ I] 
importer withdrew from the market upon the filing of the petition. 
See id. at 14 (citing Fax from TradeARBED to its customers (dated 
June 7, 2001) in Pls.’ App. tab 8 (“As is normal while under [an] in- 
vestigation we are withdrawing from the market effective immedi- 
ately.”)).7° 

The ITC counters that, even if there was a sharp increase in sub- 
ject import volumes, the statute requires the ITC to concentrate on 
the significance of such increase. See Def.’s Br. at 12. The ITC also 
contends that the Final Determination was correct in not discount- 
ing post-petition data because the decrease in subject import vol- 
umes preceded the filing of the petition. See id. at 13. Moreover, the 


26 At the administrative he aring an ARBED executive elaborated, “we never completely withdrew from the 
market.” ITC Hearing Tr. at 199. The ITC appears not to have considered the letter as evidence in its determina- 
tion on post-petition data. However, consistent with the court’s evaluation of contradictory evidence under the sub- 
stantial evidence standard, the court defers to the ITC’s treatment of the letter in the Final Determination 
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Commissioners did not completely ignore the petition, but decided 
that it had a “limited” impact. Jd. 


Subject import volume analysis. 


There is substantial evidence on the record to support the ITC’s 
finding that the volume of subject imports was not “significant.” 
First, as noted earlier, there is substantial evidence in the record to 
support the existence of a domestic supply shortage in the U.S. 
structural steel beams market. Second, there is substantial evidence 
in the record to support the ITC’s analysis of relationships among 
economic variables during the POI. Consulting data on both the sub- 
ject import volumes and supply conditions, the ITC noted that the 
subject import quantities followed (with a temporal lag) the domestic 
supply conditions. Subject imports started to increase in response to 
the domestic supply shortage in 1999 and declined between 2000 
and 2001 when the shortage was shrinking. Moreover, the ITC ob- 
served that in the beginning of the POI, purchasers overestimated 
future demand for structural steel beams, and towards the end of 
the POI, demand either declined or flattened with contraction in eco- 
nomic activity and construction. The ITC pointed to specific sources 
of information and evidence in support of these findings in the form 
of testimony, published articles, and statistics. 

On the other hand, Fair Beam can point to no evidence in support 
of its argument that the rise in the subject import volumes was “sig- 
nificant.” Fair Beam continues to engage in what this court consid- 
ers a fruitless comparison between Beams I and the Final Determi- 
nation. In addition to what has been explored above, the court notes 
that, even though the subject import volumes rose and fell (thus 
demonstrated a similar pattern) in both periods of investigation, the 
market penetration by subject imports in the Final Determination 
was far from its magnitude in Beams I. 

Fair Beam is additionally concerned that the relative sizes of the 
domestic shortage and subject import volumes should have been 
noted in the Final Determination as they had been in Beams 1. How- 
ever, there is nothing in the statute or case law which requires the 
ITC to compare the size of a shortage, the existence of which has 
been confirmed, with the increase in subject import volumes. The 
statute solely mandates the ITC to consider the volume of subject 
imports and assess its significance. See §§ 1677(7)(B) & (C). Because 
the precise course this analysis should take is not specified, the court 
must defer to reasonable and factually supported applications of the 
ITC’s methods. Usinor at 6—7 (“we affirm the agency’s factual deter- 
minations so long as they are reasonable and supported by the 
record as a whole, even if there is some evidence that detracts from 
the agency’s conclusions”) (citing Olympia Indus., Inc. v. United 
States, 22 CIT 387, 389, 7 F. Supp. 2d 997, 1000 (1998)); BIC Corp. v. 
United States, 21 CIT 448, 462, 964 F. Supp. 391, 404 (1997) (“be- 
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cause Congress has granted the Commission broad discretion to 
choose its methodology, [the court] will not disturb the Commission’s 
choice unless it is unreasonable”) (citation omitted). 

The court further observes that, as noted above, the Beams I deci- 

not legally binding on the ITC in subsequent investigations 
and, therefore, does not serve as a framework for subsequent ITC de- 
terminations as far as the size of a domestic shortage or any other 
factual determination is concerned. Quite the contrary, Beams I and 
the Final Determination possess sufficient factual differences the 
nost important of which (for our purposes here) is the fact that in 
Beams I the subject imports continued to persist in the U.S. market 
far above their levels in the beginning of the period. Had the in- 
crease in subject imports in Beams I been due to a domestic shortage 
then present, the subsequent decline in volumes when the shortage 
disappeared would have been expected to mirror the increase in ap- 
proximate magnitude. More importantly, to the extent the ITC in the 
Final Determination attributed the rise in subject import volumes to 
the domestic shortage, the Commissioners properly evaluated and 
observed the two variables together in finding that they followed a 
similar curve with a lag. 

Finally, as urged by the ITC, the statute gives it discretion to re- 
duce the weight it accords to post-petition data. See § 1677(7)(1). 
That is, the ITC “may” discount such data, with the implication that, 
where proper, it need not. Jd. Here, the ITC observed that the de- 
cline in subject import volumes preceded the filing of the petition by 
a sufficient interval. Therefore, the ITC decided that the petition 
had a “limited” impact on the fall in subject import volumes at the 
end of the POI. Instead of the mere filing of the petition, the ITC de- 
termined that the alleviation of domestic supply shortage coupled 
with weak demand in this period contributed to the decrease in sub- 
ject import volumes. The ITC’s treatment of post-petition data was 
accordingly reasonable and supported by the record. 


C. The ITC’s determination that there were no adverse price 
effects is supported by substantial evidence and is other- 
wise in accordance with law. 


Parties’ arguments. 


Fair Beam next challenges the ITC’s determination that the prices 
of structural steel beams were not suppressed by subject imports. 
See Pls.’ Br. at 17. In particular, Fair Beam takes issue with the Fi- 
nal Determination which found (i) that underselling was not wide- 
spread, (ii) that underselling was mitigated by the premium the do- 
mestic product fetches in the market, and (iii) that there was more 
overselling than underselling with respect to product 1. Fair Beam 
quotes another ITC material injury determination where the ITC ob- 
served that “in a commodity market characterized by intense price- 
based competition, a mixed pattern of under- and overselling is to be 
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expected; such a pattern, together with increasing volume of subject 
imports, indicates that subject imports played a substantial role in 
the price declines in this market.” Certain Stainless Steel Plate from 
Belgium, Canada, Italy, Korea, South Africa, and Taiwan, USITC 
Pub. No. 3188 (May 1999) at 19. Fair Beam maintains that when 
price comparisons were adjusted by lag time, there was more under- 
selling than overselling for product 1 and that the data from 2000 
shows “high margins” of underselling. Pls.’ Br. at 16. Fair Beam next 
questions the ITC’s finding of lack of causation between the increase 
in the volume of subject imports and the subsequent price declines. 
Id. at 17. Fair Beam emphasizes that a “price war” resulted from the 
entry of subject imports to the U.S. market, which, it claims, was ig- 
nored by the ITC. Jd. at 18. Consistent with its “price war” theory, 
Fair Beam also rejects the ITC’s observation that because the peak 
in import volumes coincided with the peak in prices, the increase in 
both was due to a shortage in domestically supplied steel beam. For 
Fair Beam, this observation ignores the delayed price effects of sub- 
ject imports “due to the build-up of inventories.” Jd. at 19. Fair Beam 
argues that “subject imports triggered a buying spree by service cen- 
ters, which led to large inventory build-ups, and which ultimately 
caused a domestic price collapse.” Jd. at 20. 

The ITC first argues that the ITC thoroughly considered the 
record data of underselling. See Def.’s Br. at 16. The ITC provides 
numbers in support of its position that “large quantities” of beams 
were oversold at “substantial margins,” even in 2000. Jd. at 18. The 
ITC urges that under- and overselling data should be evaluated in 
context. In particular, the ITC emphasizes that a price war, if any, 
did not start until the third quarter of 2000, well into the POI. The 
ITC cites case law to show that “the ITC need not find underselling 
significant merely because there are more instances of underselling 
than overselling.” Jd. (citations omitted). The ITC further points out 
that in Timken Co. v. United States, the Court upheld the ITC’s con- 
clusion that the price premium for the domestic product mitigated 
the significance of underselling. 20 CIT 76, 87—88, 913 F. Supp. 580, 
590 (1996). 


Price effects analysis. 


The court finds that the ITC’s negative determination with respect 
to the significance of price underselling is supported by substantial 
evidence in the record. In the Final Determination, the ITC first en- 
gaged, as required by the statute, in a comparison of prices of domes- 
tic and imported product. The ITC used the tabulations of domestic 
and import prices contained in the Staff Report. In these price com- 
parisons, employing two slightly different methodologies, the ITC 
found a “mixed pattern” of under- and overselling and further noted 
that, for product 1, the incidences of underselling, despite slightly 
outnumbering overselling when a lag was incorporated, were never- 
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theless less infrequen an selling in the absence of the lag.*‘ 
The ITC additionally observed that quantity oversold was greater 
than quantity undersold. The ITC | eeded to attribute the admit- 
tedly frequent occ ne f undersellin yr other products to the 
price premium the domestic product commands in the U.S. market. 
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The exis » of a price |} ! 1 tor domestic product was sup- 


ported by testimo1 om both sides at the administrative hearing. 


As urged by the IT the court notes that the Timken decision stands 
for the proposition that the ’ may discount incidences of under- 

x on account of this p ium, where appropriate, as this 
premium mitigates underselling that is observed. Timken, 20 CIT at 
87-88, 913 F. Supp. at 589-90 over, the court agrees with the 
ITC that t “significa of price effects does not turn on a sole 
finding of more inst es of underselling than overselling. 

The statute also requires the Commission to determine whether 
“the effect of imports 1erwise depresses prices to a significant 
degree or prevents price increases which otherwise would have oC 
curred, to a significant degree.” § 1677(7)(C)GiUD. The court finds 
that the ITC’s finding with respect to this second component of price 
effects analysis is supported by the record. In addition to the elimi- 
nation of the supply shortage, the ITC in the Final Determination 
found that the price decline at the end of the POI was a result of 
weak demand in this period and a rise of distributors’ inventories. 
The record contains sufficient evidence to support this finding of the 
ITC, as well as its lications. In particular, the record indicates 
that demand for structura eel beams rose from 1999 to 2000 and 
flattened in 2001. Moreover, testimony and published articles cited 
in the Final Determination supported the observation that in the be- 
ginning of the POI, purchasers had a more rosy outlook on the condi- 
tion of the economy and the market, which at the end proved to be 
unwarranted. The record contained evidence of a developing domes- 
tic supply shortage in the beginning of the POI and its subsequent 
resolution. Moreover, the court notes that, as explained earlier, the 
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‘ise of subject import prices from 1999 to 2000 and their subsequent 


decline in 2001 cannot be ascribed to the similar trajectory of subject 
import volumes since the introduction of subject imports into the 
U.S. market would have led to a more immediate fall in prices due to 
ensuing competition. 

Here, Fair Beam seems to be advancing a type of “price lag” theory 
arguing that, if subject imports had a delayed impact on prices, the 
later fall in prices could be attributable to the rise in volumes at the 
beginning of the POI. Fair Beam’s reading of events taking place 
during this period and their interaction may have some plausibility 
if a lag in price effects could be properly assumed. However, under 
the substantial evidence standard, this court is charged to uphold 
the ITC’s reasonable inferences from facts contained in the record. 
“It is not within the Court’s domain either to weigh the adequate 
quality or quantity of the evidence for sufficiency or to reject a find- 
ing on grounds of a differing interpretation of the record.” Timken 
Co. v. United States, 12 CIT 955, 962, 699 F. Supp. 300, 306 (1988), 
aff'd, 894 F.2d 385 (Fed. Cir. 1990) (citation omitted). In other words, 
the court cannot give effect to alternative theories advanced by 
Plaintiffs or accord more weight to supporting facts highlighted by 
Plaintiffs, however plausible they may be, as long as the ITC’s 
theory of events are also reasonable and supported by substantial 
evidence. 

Moreover, the ITC did entertain Fair Beam’s argument that sub- 
ject imports may have had a delayed impact on prices and rejected 
the argument. First, the ITC found that prices in the U.S. structural 
steel beam market are determined on the spot when offer and accep- 
tance take place (even for the domestic producers). See Final Deter- 
mination at 26 n.100. Second, the ITC rejected the “price lag” predic- 
tions of Fair Beam’s econometric model reasoning that the model 
was flawed. See id. at 29 n.107. 

At the end of its price effects analysis, the ITC announced, “[wle 
cannot conclude that the record indicates that either the inventory 
overhang or the resulting price declines were the function of the sub- 
ject imports * * We consequently conclude that the subject im- 
ports did not have significant price-depressing or -suppressing ef- 
fects.” Id. at 29-30. The ITC’s decision was informed by its repeated 
observations in the Final Determination that the movements or ac- 
tivity in the U.S. structural steel beam market during the POI were 
explainable by factors wholly unrelated to subject imports with po- 
tentially unfair prices. The ITC was correct in highlighting that a 
finding of “significant” price effects necessarily requires an accompa- 
nying finding of causal relationship between prices and subject im- 
ports. 





D. The ITC’s determination that subject imports had no ad- 
verse impact is supported by substantial evidence and is 
otherwise in accordance with law. 


Parties’ arguments. 


Fair Beam next charges that the ITC failed to consider that the 
domestic industry suffered large losses in sales and revenues. See 
Pls.’ Br. at 21. Fair Beam argues that in the Final Determination, 
the ITC dismissed this evidence as “anecdotal,” whereas in Beams I 
the ITC represented a similar condition as “further evidence of the 
negative effects of subject imports,” which inconsistency is allegedly 
unsupportable under Usinor. Id. at 22. 

The ITC argues that the Final Determination properly weighed 
the lost sales and revenues data. See Def.’s Br. at 22. The ITC argues 
that since the decline in domestic industry performance occurred 
from 2000 to 2001 when subject imports were declining, a link could 
not be established between subject imports and alleged lost sales 
and revenues. See id. In addition, the Final Determination found no 
adverse price effects. The combination of these two observations led 
the ITC to discount as “anecdotal” the lost sales and revenues data. 

Salzgitter points out that “the performance of the domestic indus- 
try tracked the rise and fall of apparent U.S. consumption.” Salzgit- 
ter Br. at 13. Thus, the decline in performance was not a function of 
imports. Salzgitter emphasizes that at the end of POI, the domestic 
industry actually gained market share (a “historic high”). Jd. Salzgit- 
ter observes that the ITC construed this phenomenon as imports 
“filling shortages” and not “displacing domestic production.” 


Impact analysis. 


Contrary to Fair Beam’s assertion, the ITC’s analysis involved a 
reasoned consideration of the lost sales and revenues data based on 
an extensive and detailed staff report. In a footnote to the Final De- 
termination, the ITC observed that because there was underselling 
of subject imports, it was “not surprising that there were some con- 
firmed lost sales and revenues.” Final Determination at 26 n.102. 
The domestic industry “submitted 27 lost sales and 173 lost revenue 
allegations,” alleged lost sales totaling $[[ ]] million and alleged lost 
revenues totaling $[{| |] million. Staff Report at V-18 & App. E. In the 
Staff Report, the ITC staff confirmed or “partially” confirmed 17 lost 
sales allegations of $24.1 million and 49 lost revenue allegations of 
$786,411. Id. at V-18 & V-19. The ITC staff added that a “large 
number of lost revenues allegations involve sales or quotations made 
after January 1, 2002” and that “[blecause of time constraints, and 
because purchasers don’t always keep records of unsuccessful bids, 
some purchasers were unable to confirm or deny some specific alle- 
gations.” Jd. at V—19. In the Final Determination, considering the 
Staff Report, the ITC pronounced that “[b]lecause these allegations 
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concern a period later than that for which the Commission collected 
pricing data, the record does not indicate whether they are indica- 
tive of overall pricing or underselling trends.” Final Determination 
at 26 n.102. Moreover, the ITC stressed that the lost sales and rev- 
enue data was “anecdotal” and could not “outweigh the patterns” 
contained in “the pricing data overall.” Jd. The court finds the ITC’s 
reasons to be sound and consistent with the underlying record. 

Further, the ITC is not required to accord more weight to any fac- 
tor of impact analysis at the expense of other factors. Specifically, 
“Injo factor, standing alone, triggers a per se rule of material injury.” 
Am. Spring Wire Corp. v. United States, 8 CIT 20, 23, 590 F. Supp. 
1273, 1277 (1984) (citation omitted). Accordingly, the fact that the 
ITC decided to de-emphasize confirmed lost sales and revenues data 
does not detract from its finding of no impact because assigning dif- 
ferent weights to different pieces of evidence is fully within the ITC’s 
discretion. 

The court finally notes that there is substantial evidence on the 
record in support of the ITC’s finding that subject imports did not 
adversely impact the domestic industry. As required by the statute, 
the ITC in the Final Determination considered “all relevant eco- 
nomic factors * * * within the context of the business cycle and con- 
ditions of competition.” § 1677(7)(C)(Gii). In the Final Determination, 
the ITC noted that over the POI, the domestic industry actually 
gained market share, that the domestic industry’s performance was 
improving as the subject import volumes were increasing, and that 
the later retardation in variables designed to measure the domestic 
industry’s “health” could not be ascribed to subject imports. The 
court agrees that improvements in the output indicators (and other 
“health” factors) would likely not have been observed alongside in- 
creases in subject import volumes, had subject imports had an inju- 
rious present effect on the domestic industry. Further, as the ITC 
stated, the observed decline in output indicators at the end of the 
POI was likely not the result of the rise in subject imports on ac- 
count of the intervening time between these two events. It may be 
that, as Salzgitter recommends, domestic output fell (as well subject 
import quantities) along with falling demand for structural steel 
beams in this period. For these reasons and given that the ITC found 
no “significant” volume and price effects in the POI, the court con- 
cludes that the ITC’s no adverse impact finding is supported by the 
record and is otherwise in accordance with law. 


E. The ITC’s determination of no threat of material injury is 
supported by substantial evidence and is otherwise in ac- 
cordance with law. 


Parties’ arguments. 


In support of its argument that the ITC erred in finding no threat 
of material injury, Fair Beam first cites the testimony of a foreign ex- 
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ecutive who stated that U.S. prices were “gorgeous,” and that foreign 


producers are able to “react” quickly and are profit oriented. Pls.’ Br. 
at 23. According to Fair Beam, this is evidence of the opportunistic 
nature of foreign producers who move quickly to take advantage of 
price differentials across markets. This part of Fair Beam’s argu- 
ment stresses an inability to learn from past lessons. In particular, 
in Beams I German and Spanish producers said they would not “op- 
portunistically take advantage of shortterm opportunities” and were 
thereby excluded from that investigation. However, “[wlhat hap- 
pened next? No sooner was the ink dry” on Beams I, then they 
returned and took advantage of short-term opportunities. Jd. at 24. 

Fair Beam further points to current excess capacity of foreign pro- 
ducers. See id. at 25. In Beams I, the ITC relied on a similar condi- 
tion as part of its threat determination, whereas in the Final Deter- 
mination, the ITC focused on the existence of markets other than the 
U.S. where foreign producers could sell their products. According to 
Fair Beam, the Final Determination’s focus ignores a number of 
facts. Id. at 26—27. First, the foreigners demonstrated an ability to 
quickly penetrate and shift their exports to the U.S. market during 
the POI. Second, foreign producers projected an increase of exports 
to the U.S. in 2002 and 2003. Third, foreign capacity is expected to 
increase in the future. Similarly, Fair Beam also criticizes the ITC’s 
failure to assign sufficient importance to increasing foreign invento- 
ries. See id. at 27. Because the ITC found that some of the foreign 
inventories were not suitable for the U.S. market, Fair Beam ob- 
serves that “[slubject foreign producers can meet home market de- 
mand with such inventories, while shifting production to ASTM 
products,” which are U.S.-market-compatible. Jd. at 28. Fair Beam 
further pcints out that “the scope of the merchandise subject to in- 
vestigation [was] nearly identical in Beams I and Beams II. There- 
fore, assuming there is some merit to the contention regarding dif- 
ferent ASTM standards, it would equally be true for the inventories 
in both Beams I and Beams II.” Id. Finally, Fair Beam contends that 
the ITC improperly disregarded evidence concerning the “vulnerabil- 
ity” of the domestic industry. See id. at 29. 

The ITC counters that significant increases in imports were not 
imminent. See Def.’s Br. at 23. The ITC highlights a number of fac- 
tors. First, the volume of imports was declining at the end of the 
POI. Second, the domestic capacity was increasing. Third, even 
though foreign producers projected an increase in imports in 2002 
and 2003, the projections were still below 2000 levels (the high in 
volume). Fourth, foreign producers had other markets in which to 
sell their products. Five, the U.S. prices were traditionally higher 
(thus, the U.S. prices were not any more “attractive” than they had 
always been). 

The ITC also argues that the Final Determination properly evalu- 
ated existing foreign capacity and potential to shift the goods to the 





United States. The ITC claims that these two factors are “insuffi- 
cient to warrant an affirmative threat determination absent positive 
evidence showing that increased levels of importation are actually 
imminent.” Jd. at 26 (citing inter alia BIC, 21 CIT at 464, 964 F. 
Supp. at 405 (“Conjecture and speculation are not enough; there 
must be positive evidence tending to show an intention to increase 
levels of importation.”) (quotation omitted)). The ITC posits that the 
Final Determination adequately explained why foreign producers 
had no incentive to increase imports to the United States. Among 
other matters, the Final Determination explained that not all steel 


beams of foreign production were suitable for U.S. consumption be- 
cause they did not meet U.S. standards. See id. at 27 
The ITC next maintains that the Final Determination sufficiently 


considered the “vulnerability” of the U.S. industry. See id. at 29. The 


ITC emphasizes that the domestic industry was about to expand ca- 
pacity and “new and efficient” facilities were about to open. The ITC 
indicates that while “vulnerability” is a proper factor to consider in 
threat analysis, it is not a substitute for statutory criteria. See id. at 
30 (citing NEC Corp. v. Dept of Comm , 20 CIT 987, 999, 83 F. 
Supp. 2d 1339, 1342-43 (1999)) 

Stahlwerk argues that subject imports were declining at the end of 
the POI (“for six straight quarters”) and, therefore, it was reasonable 
for the ITC to assume that such a trend would continue. Stahlwerk 
Br. at 25-26. With respect to U.S. prices being attractive for foreign 
producers to enter the market in the future, Stahlwerk stresses the 
price premium, implying that the U.S. prices will always be higher. 
See id. at 26. With respect to foreign unused capacity, Stahlwerk 
ponders why such capacity would not prevent subject imports from 


) 


falling towards the end of POI. See id. at 27. With respect to the do- 
mestic industry’s “vulnerability,” Stahlwerk argues that the ITC did 
consider the industry’s overall profitability with “new and efficient” 
mills in the works and that the ITC was not required to analyze the 
“unusually sensitive” nature of the industry to subject imports, once 
the ITC decided that the subject imports were not about to rise sig- 
nificantly. See id. at 28-29. Salzgitter adds that the ITC’s negative 
threat determination followed logically from its negative material in- 


jury determination. See Salzgitter at 14. 


Threat Analysis. 


In a threat of material injury determination, the ITC must find 
whether “further dumped or subsidized imports are imminent and 
whether material injury by reason of imports would occur unless an 
order is issued.” § 1677(7)(F)Gi). The pertinent factors outlined in 


] 


the statute for a finding of threat of material injury are: (II) latent 
production capacity (or an imminent increase thereof) in the subject 
countries, taking into account alternative export markets; (III) “sig- 
nificant” increase in volume or market penetration of subject imports 
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indicating “likelihood of substantially increased imports;” (IV) likely 
“significant” suppression of price as to lead to an increase in future 
demand for imports; (V) inventories; (VI) ability of subject countries 
to shift production to subject merchandise; (VIII) “actual and poten- 
tial negative effects” on the domestic industry’s development; and 
(IX) “any other demonstrable adverse trends that indicate the prob- 
ability that there is likely to be material injury by reason of” subject 
imports.*” § 1677(7)\(F)(i). The ITC must evaluate the statutory fac- 
tors “as a whole” in making a threat determination. § 1677(7)(F)(i). 
No such factor will “necessarily give decisive guidance with respect 
to the determination.” Jd. Moreover, the statute specifies that a 
threat determination cannot be based on a “mere conjecture or sup- 
position.” Jd. Because section 1677(7)(F)(i) directs the ITC to con- 
sider all relevant economic factors in a threat investigation, the ITC 
has “no discretion in this matter.” Suramerica de Aleaciones 
Laminadas, C.A. v. United States, 44 F.3d 978, 984 (Fed. Cir. 1994); 
§ 1677(7)(F)@) (providing that the ITC “shall” consider all relevant 
economic factors). 

The court agrees with the ITC and Defendant-Intervenors that 
there is substantial evidence in the record to support the Final De- 
termination’s negative threat of material injury determination. A 
threat of material injury determination necessarily involves a pre- 
diction of the future. By warning that a “mere conjecture” is not 
enough to sustain an affirmative threat determination and by outlin- 
ing non-discretionary factors to be evaluated, the statute aims to 
limit hypothesizing that naturally accompanies such a prediction. 
The Commissioner who dissented from the negative threat determi- 
nation of the ITC pointed out that the outlook of the U.S. structural 
steel beam industry at the end of the POI was somewhat mixed. See 
Separate and Dissenting Views of Commissioner Lynn M. Bragg, Cer- 
tain Structural Steel Beams from China, Germany, Italy, Luxem- 
bourg, Russia, South Africa, Spain, and Taiwan, Invs. No. 731—-TA-— 
935-— 942 (July 2002) at 6 in Administrative Record, List 2, Doc. No. 
171. The dissenting Commissioner especially noted among condi- 
tions adverse to the domestic industry’s health: the substantial de- 
cline in the domestic industry’s operating income, declining domestic 
capital stock and restricted access to capital, domestic start-up op- 
erations that are especially vulnerable to competitive forces, weak 

J.S. demand and increasing domestic inventories, increasing cost/ 
price ratio indicating dampening profits, capacity increases in sub- 
ject countries (especially in China), subject countries’ allegedly dem- 
onstrated ease to shift production to U.S.-market-compatible 
product, domestic prices that persisted at higher levels than prices 


9 mo . y . 
29 As stated by the ITC, the statutory factors (1) and (VII) are not relevant to this investigation and, therefore, 
not considered in this opinion. See Final Determination at 35 n.130 
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abroad, projected shipment increases by the subject countries, and 
projected capacity utilization increases in the subject countries. See 
id. at 6-8. 

The court notes, however, that these arguably unfavorable facts 
regarding the existence of a threat were evaluated by the majority of 
the Commissioners and rejected. The ITC’s duty in making a threat 
of material injury determination is to evaluate the non-discretionary 
statutory factors. The statute, inter alia, requires the ITC to conduct 
renewed analyses of subject import volumes and price effects regard- 
ing threat of material injury. In particular, the ITC shall examine 
whether there has been a “significant” increase in subject import vol- 
umes during the POI such that their continuing future presence in 
the U.S. market is “likely” and whether subject imports are “likely” 
to depress prices as to increase future demand for imports. See 
§ 1677(7(F)@MUID & (IV). Accordingly, the ITC observed that at the 
end of the POI, both subject import volumes and prices were declin- 
ing. In connection with its earlier finding that a domestic shortage 
was responsible for the rise in the subject import volumes, the ITC 
determined that “there was no likelihood of shortages in the immi- 
nent future” and, therefore, a similar rise in subject import volumes 
was not likely to occur in the future. Final Determination at 36. As 
urged by Fair Beam, the subject countries demonstrated an ability 
to shift shipment to the U.S. market with relative ease; however, 
given that the subject countries’ shipments to the United States in- 
creased as a response to a temporary domestic shortage during the 
POI and subject imports left the U.S. market once the shortage was 
resolved, the ITC further predicted that a “significant” increase in 
subject imports was “unlikely.” 

Further, faced with declining prices at the end of the POI, the ITC 
could not but observe that imports were not likely to be spurred by 
favorable prices. Even though U.S. prices remained higher than 
prices elsewhere at the end of the POI, this was generally so and, 
therefore, this factor was not likely to encourage further imports in 
this specific period. In addition, as urged by the ITC counsel during 
oral argument, the pertinent comparison is not that the U.S. prices 
remained higher than prices abroad at the end of the POI, as ex- 
pected, but that the U.S. prices were for the most part lower in 2001 
than they had been in 2000.*° Oral Arg. Tr. 34:5-21. Moreover, the 
ITC found no “significant” volume and price effects for the POI and 
asserted that there was no indication that these phenomena were 
likely to change in the imminent future. 

With respect to subject countries’ production capacity, the ITC 
noted that, even though an increase had been projected, there was 
no indication that such an increase would manifest itself as an im- 


0 There is a suggestion in the record that an improvement it 
domestic producers responded to the onset of this investigation by 
naires at 13 Question III—31 in Pls.’App. tab 11 
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minent increase in subject import volumes. Final Determination at 
37. As required by the statute, the ITC further indicated that subject 
countries had alternate markets at home or abroad to expend their 
capacity. With respect to subject countries’ inventories, the ITC 
noted an increase during the POI, but also observed that not all 
structural beams inventories abroad were suitable for sale in the 
U.S. market by virtue of failing to satisfy the U.S. standard.”’ Id. at 
38. With respect to the domestic industry’s production capacity, the 
ITC pointed out that “new and efficient” facilities had already been 
completed or were about to be completed.”* Id. at 38-39. All of these 
determinations concerning the statutory factors, provided for in sec- 
tion 1677(7)F)G)ID, (V) and (VI), were based on the detailed Staff 
Report and testimony presented at the administrative hearing. 

Fair Beam also charges that the ITC did not consider the “vulner- 
ability” of the domestic industry. The court notes, however, that the 
consideration of “vulnerability” of the domestic industry is not spe- 
cifically provided for in the statute as part of the required analysis.*” 
While it is proper for the ITC to consider “vulnerability” among “rel- 
evant economic factors,” § 1677(7)(F)(i), it cannot be the sole basis of 
an affirmative threat determination in the presence of other statu- 
tory criteria that have not been fulfilled. See NEC, 23 CIT at 999, 83 
F. Supp. 2d at 1342—43."* Moreover, the ITC in the Final Determina- 
tion did consider the “vulnerability” of the domestic industry in indi- 
cating that despite varying performances of individual players, the 
domestic industry remained “profitable overall.” Final Determina- 
tion at 39. The views of the dissenting Commissioner bring to the at- 
tention of the court a number of arguably unfavorable conditions 


ubject merchandise,” § 1677(7)F)\i)(V), th 

es are also to be considered. The ITC in the 

inventories duri the POI and observed that 

declined “relative to imports and U.S. shipments of 

In 2001, these inventories declined from 2000 levels in 
1er 1999 or 2000. However, the ratios of inventories to 


throughout the period of investigation.” /d 


onsideration of the statutory factor (VIII). § 1677(7)F)G) (requiring con 
on the domestic industry’s development 


Act. See 


gislative history of the Uruguay Round Agreements 

determinations, the Commission considers, in addition to imports, other factors 
verall injury. While these factors, in some cases, may account for the injury to the 
demonstrate that an industry facing difficulties from a variety of sources and is 


ed import 


it determination, “vulnerability analysis” is appropriate and relevant to consider as “among other 

t economic factor 19 U.S.C. § 1677(7) FOG) (1994). Underlying vulnerability analysis is the 

that the foreign industry must “take the domestic industry as |it] finds it.” Hosiden Corp. v. Ad 

play Mfrs. of A 85 F.3d 1561, 1569 (Fed.Cir.1996 quoting Jwatsu El Co United States, 15 

»7, 758 F.Supp. 1506, 1518 (1991)). In Goss Graphics, the Court endorsed the use of “vulnerability 

ysi long as “the Commission did not substitute its finding of vulnerability for consideration of the 
tatutory criteria.” Goss Graphics |v. United States, 22 CIT 983, 1004, 33 F. Supp. 2d 1082, 1101 (1998)] 
Accordingly, an affirmative threat determination based solely on a finding of vulnerability coupled with the 
ence of statutory factors would be the kind of temporal connection disapproved of in Gerald Metals|, 132 
F.3d at 716.| Yet the “by reason of” standard is met if the Commission can articulate a causal connection 
between the threat of injury to the domestic industry and the subject imports themselves, while avoiding 
ittributing the threat from non-import factors to threat from subject imports. See Goss Graphics, | |33 
F.Supp.2d at 1103 (affirming the Commission’s conclusion that, “{t]he vulnerability of the industry in combi 
nation with the adverse trends of increased subject imports and the small number of pending sales created 


the threat of material injury 
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surrounding the domestic industry in this period, especially towards 
the end of the POI, making it vulnerable to dumped imports. A de- 
cline in domestic industry's sales revenues and operating income in 
the 2000—2001 period was also acknowledged by the ITC panel in its 
impact determination. Final Determination at 33. There, the ITC de- 
termined that the declining trends were not due to subject imports, 
but at least in part ascribable to a decline in demand. As the statute 
requires a causal link between a threat of material injury finding 
and subject imports, § 1673d(b)(1), and as the record establishes a 
number of favorable conditions pertaining to the domestic industry, 
the court cannot say that the majority of the Commissioners’ treat- 
ment of the domestic industry's adverse trends was unreasonable 
and factually unsupportable. 


[V. CONCLUSION 


In light of the foregoing, the court sustains the ITC’s negative ma- 
terial injury and negative threat of material injury determinations 
in Certain Structural Steel Beams from China, Germany, Luxem- 
bourg, Russia, South Africa, Spain and Taiwan, Invs. Nos. 731—TA-— 
935-936 and 938-942 (Final), USITC Pub. No. 3522 (June 2002). Ac- 
cordingly, the court denies Plaintiffs’ Motion for a Judgment upon an 
Agency Record. Judgment will be entered accordingly. 


(Re 
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OPINION 


RESTANI, Judge: This matter is before the court on a motion for 
judgment upon the agency record pursuant to USCIT Rule 56.2 by 
Dupont Teijin Films USA, LP, Mitsubishi Polyester Film of America, 
LLC, and Toray Plastics (America), Inc. (collectively “Plaintiffs”), pe- 
titioners in the underlying antidumping duty (“AD”) investigation. 
See Polyethylene Terephthalate Film, Sheet, and Strip From India, 


) 


67 Fed. Reg. 34,899 (Dep't Commerce May 16, 2002) (final) [herein- 
after “Final Determination”|. In its Final Determination, the Depart- 
ment of Commerce (“Commerce”) found that polyethylene 
terephthalate film, sheet, and strip (“PET film”) from India are being 
sold, or are likely to be sold, in the United States at less than fair 
value (““LTFV”). Id. at 34,899. Plaintiffs challenge only one aspect of 
the Final Determination: Commerce's decision to exclude from the 
antidumping duty order PET film produced in India by defendant- 
intervenor Polyplex Corporation Limited (“Polyplex”). 


JURISDICTION & STANDARD OF REVIEW 


The court has jurisdiction pursuant to 28 U.S.C. § 1581(c) (2000). 
The court will uphold Commerce’s determination in an antidumping 
duty investigation unless it is “unsupported by substantial evidence 
on the record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B)G) (2000). 


FACTUAL & PROCEDURAL BACKGROUND 


On May 17, 2001, Plaintiffs, domestic producers of PET film, si- 
multaneously filed an antidumping duty petition against imports of 
PET film from India and Taiwan and a countervailing duty petition 
against PET film from India. Commerce published notice of its ini- 
tiation of both investigations on June 13, 2001.' See Polyethylene 
Terephthalate Film, Sheet, and Strip (PET Film) from India and Tai- 
wan, 66 Fed. Reg. 31,888 (Dep't Commerce June 13, 2001) (initia- 
tion); Polyethylene Terephthalate Film, Sheet, and Strip (PET film) 
from India, 66 Fed. Reg. 31,892 (Dep’t Commerce June 13, 2001) 
(initiation). Commerce preliminarily determined that PET film from 
India is being, or is likely to be, sold in the United States at LTF'V. 
Polyethylene Terephthalate Film, Sheet, and Strip from India, 66 
Fed. Reg. 65,893, 65,894 (Dep't Commerce Dec. 21, 2001) (prelim.) 
[hereinafter “Preliminary Determination’ |. 

In the Preliminary Determination, Commerce calculated the ex- 
port price,” or, where appropriate, the constructed export price” for 


I The period of investigation was April 1, 2000, through Marct 


2 The statute defines “export price” as 
the price at which the subject merchandise is first sold (or a d to be ore the date of importation by 
the producer or exporter of the subject merchandise outside o nite tates to an t ffiliated purchaser 
in the United States or to an unaffiliated purchaser for exportation to the rited s, as adjusted 
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Polyplex’s exports in accordance with section 772(a) of the Tariff Act 
of 1930, 19 U.S.C. § 1677a. See id. at 65,895—96. Commerce then in- 
creased Polyplex’s export price (sometimes referred to as “U.S. 
price”) “by the amount of the export subsidy found in the companion 
countervailing duty investigation on PET film from India.” Jd. at 
65,896 (emphasis added). This adjustment caused Polyplex’s esti- 
mated dumping margin” to fall below statutory de minimis levels. 
Id. at 65,898 (reporting Polyplex’s weightedaverage dumping mar- 
gin,° as adjusted, as 1.38 percent); see 19 U.S.C. § 1673b(b)(3) (2000) 
(requiring Commerce to “disregard any weighted average dumping 
margin that is * less than 2 percent ad valorem or the equivalent 
specific rate for the subject merchandise.”). Commerce therefore pre- 
liminarily determined to exclude Polyplex from the antidumping 
duty order. See Prelim. Determ., 66 Fed. Reg. at 65,898. After pub- 
lishing its Preliminary Determination, Commerce issued and re- 
ceived an additional supplemental questionnaire for respondent 
Polyplex, conducted a verification of respondents’ questionnaire re- 
sponses, reviewed case briefs and rebuttal briefs, and held a public 
hearing. Final Determ., 67 Fed. Reg. at 34,899 

In the Final Determination, Commerce again found that PET film 
from India is being sold, or is likely to be sold, in the United States 
at LTFV, but the Department continued to exclude Polyplex from the 
affirmative determination. Jd. Commerce had calculated a weighted- 
average dumping margin of 10.34 percent for Polyplex, but it “ad- 
justed the antidumping duty cash deposits‘ for the export subsidies 


r€ 


found in the companion countervailing investigation rather than ad- 
justing net U.S. price.” Id. at 34,900—01 & n.2 (citing Issues & Deci- 
sion Mem. at cmt. 2) (emphasis added). The domestic industry, peti- 
tioners below and Plaintiffs here, had contested the methodology 
used in the Preliminary Determination, arguing that the statute only 


i Decision Memor 


lies and dumpin 


After Commerce makes an affirn 
orders the producers or exporters t 


ire “based on the estimated we 
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authorizes Commerce to increase a producer’s U.S. price by the 
amount of countervailing duties “actually ‘imposed’ (i.e., assessed) on 
the subject merchandise” rather than by the amount of estimated 
countervailable export subsidie s. Issues & Decision Mem. at cmt. 1 


(quoting Petitioners’ Case Br. at 3). Commerce agreed that its 


“longstanding practice in an investigation is to offset the AD cash de- 
posit rate by the export subsidy cash deposit rate” rather than ad- 
justing the dumping margin calculation.” Jd. Nonetheless, Com- 
merce excluded Polyplex from the antidumping duty order, 
explaining that “li]f the Department’s calculations in an investiga- 
tion result in a zero cash deposit rate, then in reality, there exists no 
dumping upon which an affirmative determination could be based as 
to that particular respondent.”” Final Determ., 67 Fed. Reg. at 
34,901; see Antidumping Duty Order, 67 Fed. Reg. at 44,176 (exclud- 
ing Polyplex). This action followed. 


DISCUSSION 


The crux of Plaintiffs’ argument is that Polyplex must be included 
in the antidumping duty order because it has a dumping margin of 
10.34 percent, despite its cash deposit rate of zero. Plaintiffs argue 
that the statute, legislative history, agency regulations, and the 
Statement of Administrative Action (“SAA”) all support their view 
that an exclusion from an antidumping duty order is only allowed if 
the producer has a de minimis dumping margin. Commerce argues 
that the statute is silent or ambiguous on this issue, its interpreta- 
tion of the statute is reasonable, and that Commerce’s decision to ex- 
clude Polyplex from the antidumping duty order is entitled to Chev- 
ron deference. See Chevron, U.S.A., Inc. v. Natural Res. Def. Council, 
Inc., 467 U.S. 837, 842—43 (1984) (holding that if a statute is silent 
or ambiguous on a specific issue, courts must defer to the adminis- 
trating agency’s permissible construction of it). 

The Department’s construction of the antidumping statute is a 
question of law, so the court must first “determine whether Con- 
gress’s purpose and intent on the question at issue is judicially 
ascertainable.” Timex V.I. v. United States, 157 F.3d 879, 881 (Fed. 


© This practice, according to Commerce, “is a resu the practical administrative difficulties in applying the 
results of an ongoing investigation to calculationsin an ongoing AD investigation.” Issues & Decision Mem. at 
cmt. 1 

9 The Final Det nation and acc ompanying Issues and Decision Memorandum both discuss and explain the 
methodology used to 5 off set Polyplex x’s figur w the export subsidies as an adjustment to the cash deposit rate 
rather than U.S. price in accordance with longstanding Department practice. Both the Final Determination and 
the antidumping duty order, however, contain a chart with the manufacturers/exporters of PET film - their cor 
responding dumping margins. Next to Polyplex’s name, rather than listing the calculated dumping margin of 10.: 
percent, five asterisks appe: ar wit h a footnote explaining the it Polyplex was excluded “because the rate for Polyplex 
is zero after adjusting the ing margin for the export subsidies in the a countervailing duty order 
Notice of Amended Final A umping Duty Determination of Sales at Less Than Fair Value and Antidumping 
Duty Order, 67 Fed. Reg. 44,175, 44,176 (Dep’t Commerce July 1, 2002) aivada added) [hereinafter “Antidump 
ing Duty Order”|. While this footnoted explanation directly conflicts with the stated reasoning in the Final Deter 
mination and the de taile d discussion on this point in the Issues and Decision Memorandun,, it is clear from the 
record as a whole that Commerce adjusted the cash deposit rate, not Polyplex’s export price or the dumping mar- 
gin, in excluding Px rlyple x from the antidumping duty order. Commerce conceded this point at oral argument in 
response to the court’s questions 
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Cir. 1998). The court looks at the plain language of the statute, legis- 
lative history, and the canons of statutory construction in ascertain- 
ing the intent of Congress. See id. at 881-82; Dunn v. Commodity 
Futures Trading Comm’n, 519 U.S. 465, 470-79 (1997). “The ex- 
pressed will or intent of Congress on a specific issue is dispositive.” 
Ilva Lamiere E Tubi S.R.L. v. United States, 196 F. Supp. 2d 1347, 
1349 (Ct. Int'l Trade 2002) (citing Japan Whaling Ass'n v. Am. 
Cetacean Soc’y, 478 U.S. 221, 233-37 (1986)). Only if the court con- 
cludes that the statute is vague or silent on an issue should the court 
reach the issue of Chevron deference. See Bd. of Governors Fed. Re- 
serve Sys. v. Dimension Fin. Corp., 474 U.S. 361, 368 (1986); Timex, 
157 F.3d at 881-82. Under Chevron, the court will uphold Com- 
merce’s interpretation of the antidumping laws if such an interpreta- 
tion is reasonable given the express terms of the provisions at issue, 
the objectives of those provisions, and the objectives of the anti- 
dumping scheme as a whole. See Pesquera Mares Australes Ltda. v. 
United States, 266 F.3d 1372, 1379-80 (Fed. Cir. 2001) (affording 
Chevron deference to Commerce's interpretations of ambiguous 
statutory terms articulated in the course of an antidumping determi- 
nation); Windmill Intl Pte. v. United States, 193 F. Supp. 2d 1303, 
1305-06 (Ct. Int'l Trade 2002) (citing Mitsubishi Heavy Indus. v. 
United States, 22 CIT 541, 545, 15 F. Supp. 2d 807, 813 (1998)). 

In the present case, the law is clear that producers with dumping 
margins over two percent must be included in an affirmative final 
determination of sales at less than fair value. Under 19 U.S.C. 
§ 1673d, Commerce engages in a two-step process in making an an- 
tidumping determination in an initial investigation. First, Com- 
merce must decide whether the subject merchandise is being, or is 
likely to be, sold in the United States at LTFV. 19 U.S.C. 
§ 1673d(a)(1). To make this determination, Commerce compares the 
normal value of the merchandise in the home market to the export 
price of the same merchandise. If the normal value exceeds the ex- 
port price, the merchandise is being sold at LTFV and the producer 
is “dumping.” See id. § 1677(34) (defining “dumping” as “the sale or 
likely sale of goods at less than fair value”). Commerce is instructed 
to “disregard any weighted average dumping margin that is de 
minimis.” Id. § 1673d(a)(4). Ade minimis margin is one that is “less 
than 2 percent ad valorem or the equivalent specific rate for the sub- 
ject merchandise.” Jd. § 1673b(b)(3). Thus, producers with de 
minimis dumping margins must be excluded from an antidumping 
duty order. See id. § 1673d(a)(4); 19 C.F.R. § 351.204(e)(1) (explain- 
ing that a producer with a de minimis dumping margin will be ex- 
cluded from an affirmative final determination); Uruguay Round 
Agreements Act, SAA, H.R. Doc. No. 103-316 at 844 (1994), re- 
printed in 1994 U.S.C.C.A.N. 4040 (“Exporters or producers with de 
minimis margins will be excluded from any affirmative determina- 
tion. ). 





i 


If Commerce makes an affirmative finding that imports are being 
sold at LTFV, it must calculate estimated weighted average 
dumping margin for each individually-investig: determine the 
estimated “all-others rate” for exporters and produc not individu 
ally investigated, and order the producers or exporters to post an 
“appropriate” cash deposit or bond, wh 1 on the estimated 
weighted average dumping margin.” 1! S.C. § 16738d(c)(1)(B); see 
Auto Telecom Co. v. United States GE 231. 233. 765 Ff Supp. 


1094, 1097 (1991) (emphasizing the two distinct inquires in (1) mak 


ing a dumping determination and (2) ordering a cash deposit rate).*” 
After Commerce makes its antidumping determination, if the United 
. 


ke in affirmative find- 
ing of material injury to the domestic industry by reason of dumped 


States International Trade Commission ma 


imports, Commerce must issue an antidumping duty order. See 19 
U.S.C. §§ 1673d(c)(2) & 1673e. The AD order i nisterial in na 
ture, “the first step in the mandatory assessment of antidumping 
duty.” Royal Business Machines, Inc. v. United Stat | CIT 80: 86. 
507 F. Supp. 1007, 1012-13 (1980) 

As discussed, Commerce’s dumping margin determination is dis- 
tinct from its later order of cash deposits for subject entries. In this 
determination, however, Commerce collapsed these two inquiries 
when it improperly excluded Polyplex based on a zero cash deposit 
rate when its dumping margin was greater than de minimis. There 
is no statutory authority to exclude an exporter because its cash de- 
posit rate, but not its dumping margin, is zero. See 19 U.S.C. 
§ 1673d. Therefore, Commerce’s decision to exclude Polyplex from 
the AD order on that basis is not in accordance with lav 

The antidumping statute requires the Department make a final 
determination of whether the subject merchandise is being sold at 
LTFV and to “disregard” producers with de minimis dumping mar- 
gins. Commerce cannot disregard a producer based only on a zero 
cash deposit rate. Upon remand, Commerce must calculate 
Polyplex’s dumping margin after making the adjustments to export 
price required by 19 U.S.C. § 1677a and Commerce's reasonable in- 
terpretations thereof.'' If Commerce continues to calculate a dump- 
ing margin of 10.34 percent for Polyplex, Polyplex must be subject to 


10 The limits of Commerce's ¢ 
lenge the zero cash deposit rate 


duty order, which may require future 


11 At oral argument on March 27, 2003, the court focused 

which requires Commerce to increase the price 

luty imposed on the subject merchandis to offset an ¢ 

terms. The parties agreed that the provision applies during AD in iti t disp iether t provision 
allows Commerce to adjust Polyplex’s U.S. price here. Plaintiffs mainta i that tl itute only allows Commeres 
to increase U.S. price for CVD duties actually assessed so as to avoid dou liabilit nmerce argued that the 
statute was silent or ambiguous on the question of whether an « va Ile d for untervailable subsidies 
found in a companion CVD investigation but not yet finally a 3S¢ nd, therefore, that its interpretation allow 
ing the offset would be entitled to deference. The court ordered addition iw by the par ; on this issue but 
has determined that, because Commerce did not apply this provision in its Deter? ion to offset for the 
export subsidies, but instead adjusted the cash deposit rates, the issue is not ripe for review. On remand, Com 
merce may set forth its new interpretation of the disputed statutory tern lainti wil e an opportunity to 
voice their views on the administrative record, and Commerce will have to consider the irguments and address 
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the antidumping duty order, whether or not it is given a cash deposit 
rate of zero because of expected offsetting countervailing duties. 


CONCLUSION 


c 


Accordingly, Plaintiffs’ motion for judgment on the agency record 
is granted and the Final Determination is remanded for further con- 
sideration consistent with the court’s opinion. 


(Slip Op. 03-80) 


NEC SOLUTIONS (AMERICA), INC., PLAINTIFF, v. UNITED STATES, DE- 
FENDANTS 


Consol. Court No. 01—00147 


[Partial Summary Judgment for Plaintiff. Publication on Customs Electronic Bulle- 
tin Board of Dep’t of Commerce e-mail indicating that suspension of liquidation has 
been terminated is notice for the purposes of deemed liquidation pursuant 19 U.S.C. 
§ 1504(d 


Dated: July 9, 2003 


Paul, Weiss, Rifkind, Wharton & Garrison (Robert E. Montgomery, Jr. and Jesse A. 
Nicol) for plaintiff 

Peter D. Keisler, Assistant Attorney General, John 
Charge, International Trade Field Office, Commercial 
sion, United States Department of Justice (James A Curley), Chi S. Choy, Office of 


Mahon, Acting Attorney in 
gation Branch, Civil Divi- 


y 
J 

7. 

Lt] 


Chief Counsel, United States Bureau of Customs and Border Protection, William J. 
Kovatch, Jr., Office of Chief Counsel for Import Administration, United States Depart- 


ment of Commerce, of counsel, for defendant 


OPINION 


RESTANI, Judge: This consolidated matter is before the court on 
cross-motions by Plaintiff NEC Solutions (America), Inc. (“NEC”) 
and Defendant (the “Government”) for summary judgment pursuant 
to USCIT Rule 56. NEC challenges the timeliness of liquidation of 
certain color television imports by the United States Customs Ser- 
vice (“Customs”).' NEC argues that it is entitled to a refund of cer- 


them in its redetermination ymmerce must follow the statute and pr 1 soned analysis for the ultimate 
methodology it adopts 

1 On February 4, 2003, pursuant to section 1502 of the Homelan rity Act of 2002, P.L. 107-296, 116 Stat 

5 ident of the United State »d to the House of Representatives a “Reorgani- 

di n for the Department of Homelan curity” (tl Plar V h, effective March 1, 2003, 

renamed the U.S. Customs Service the “Bureau of Customs and Border Protection.” H.R. Doc. 108-32, at 4 (2003 

While Customs’s authority and responsil have beer orporated by the Bu »f Customs and Border Pro- 

tection, the e\ id decisions at issue here ¢ ed ore this ange. For that reason and for ease of 


evaluation, t 
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tain antidumping duties because Customs failed to timely liquidate 
related entries within six (6) months of receiving notice that a court- 
ordered suspension of liquidation had been lifted and, therefore, en- 
tries should be deemed liquidated at the rate asserted at entry pur- 
suant to 19 U.S.C. § 1504(d), as amended in 1993 by the North 
American Free Trade Agreement Implementation Act., Pub. L. No. 


103-182, § 641, 107 Stat. 2057, 2204—05 (1993). In support of its 


claim, NEC argues that Customs received actual notice that the sus- 
pension had been lifted through an electronic message (the “e-mail”) 
issued by the United States Department of Commerce (“Commerce”), 
and constructive notice when the decision was presumably received 
by the United States Department of Justice (“Justice”). 


JURISDICTION & STANDARD OF REVIEW 


Plaintiff NEC paid all related duties and interest assessed by Cus- 
toms and filed multiple protests pursuant to 19 U.S.C. § 1515. NEC 
timely filed this action within 180 days after Customs mailed notice 
of the denial of Plaintiff’s protests. The court has subject matter ju- 
risdiction over the denial of Customs protests under 28 U.S.C. 
§ 1581(a) (2002).° Summary judgment is appropriate when the 
record, viewed in the light most favorable to the nonmoving party, 
shows no genuine issue of material fact, and the moving party is en- 
titled to judgment as a matter of law. USCIT R. 56(d). 


BACKGROUND 


This matter involves the liquidation of color television merchan- 
dise manufactured by NEC Corporation and imported by NEC Home 
Electronics (USA), Inc. into the United States during a seven-year 
period from April 1, 1982 until February 28, 1989.° During that 
time, the importation of televisions from Japan was subject to a 1971 
antidumping duty order. See Television Receiving Sets, Monochrome 
and Color, From Japan, 36 Fed. Reg. 4597 (Dep’t of Treas. Mar. 8, 
1971). Commerce conducted several administrative reviews of the 


2The Government initially argued that the court lacked jurisdiction over certain entries (Nos. 110-08696269, 
110-086972002, 110-08699792, 110-08699792 { 7 1 110— 087063 ise the protest (No. 5501 
00-100371) was not filed w in 90 day ter liqui m as required by 19 U: 514(a). The Government 
later conceded that the t was in fact timely transmitted by fa 0 it allas/For forth office during 
business hours but, due to zone differences, Defenc inadverte re t ransmission time on 
the document, which was sent 5:04 Eastern Stand " 
error, the Government withdrew its jurisdictional sction as to these entries. Def.’s 
position to the Cross-Motion for Summary Judgment, filed Feb. 7, 2003 


7 


3 Plaintiff NEC Solutions (America) Inc., previously known as NEC Tech 
interest to NEC Home Electronics (USA), In« 
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antidumping order over this period.* Because NEC has withdrawn 
its challenge as to the fourth administrative review period,’ only the 
duties paid on entries subject to the fifth through tenth administra- 
tive reviews remain in dispute. 


A. Fifth Through Eighth Review Period 


NEC’s entries made between April 1, 1983 and February 28, 1987 
were covered by Commerce’s fifth through eighth administrative re- 
view periods. See chart, supra n. 4. Commerce consolidated these en- 
tries into a single administrative review.° NEC subsequently chal- 
lenged Commerce’s calculation of the dumping margin, which 
covered several manufacturers. See NEC Home Electronics, Ltd. v. 
United States, 18 CIT 336 (1994), aff'd in part, rev'd in part, 54 F.3d 
736 (Fed. Cir. 1995). The matter was twice remanded to Commerce, 
the latter of which required that Commerce redetermine the foreign 
market value of NEC’s merchandise for comparison with the U.S. 
price in order to determine the proper dumping margin. See NEC 
Home Electronics, Ltd. v. United States, 22 CIT 167, 172, 3 F. Supp. 
2d 1451, 1456 (1998). Commerce’s second remand resulted in a re- 
vised antidumping margin for these periods.’ See Final Results of 
Redetermination (Dep't Commerce November 30, 1998). On July 21, 
1999, the court sustained those final results, see NEC Home Elec- 
tronics, Ltd. v. United States, 59 F. Supp. 2d 1337 (Ct. Int’l Trade 
1999), and the injunction suspending liquidation of Plaintiff’s en- 
tries covered by the fifth through eighth review periods was lifted 
when the decision became final on September 19, 1999.° 

Although, 19 U.S.C. § 1516a(e) required that, because the duty 
rates were changed from Commerce’s original published results, 
Commerce publish “notice of the court decision * * * within ten days 
from the date of the issuance of the court decision,” Commerce ad- 
mits that it failed to do so. Several months later, on June 23, 2000, 
Commerce sent an e-mail to Customs stating that “RECORDS AT THE 


1 The trie t issue were imported by NEC during the following 


Administrative Review Period 


4th (moot 





ith 
6th 
March 1 


March 1, 1987 to February 


1988 to Februar 


1erce issued liquidation instructions to Customs applying a zero margin to NEC’s en- 
idministrative review period. Because these entries liquidated at the rate as 
f entry, NEC concedes that its request for declaratory judgment as to these entries 


review resulted in a final dumping margins of 18.21 percent (5th period) 
t (7th period), and 22.90 percent (8th period). See Television Receivers, Mono 
d. Reg. 35,517 (Dep't Commerce Aug. 28, 1989 il admin. review) 


i ilt substantially lower final dumping margins of 2.20 percent (5th period), 7.37 percent 
7.16 percent (7th period), and 22.90 percent (8th period 


lecision became final sixty (60) days after the opinion was issued, when the time to appeal expired with- 
of an appeal. See Fujitsu Gen. Am., Inc. v. United States, 283 F.3d 1364, 1379 (Fed. Cir. 2002). 
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DEPARTMENT OF COMMERCE INDICATE THAT THERE SHOULD BE NO 
UNLIQUIDATED ENTRIES OF TELEVISION RECEIVERS MONOCHROME AND 
COLOR, FROM JAPAN * * * HELD BY CUSTOMS FOR ANTIDUMPING PUR- 
POSES DURING THE PERIOD 03/10/1971 THROUGH 02/28/1999* * * * ” 
June 23rd e-mail e-mail from Paul Schwartz, Director, Trade En- 
forcement & Control to Directors of Field Operations, Port Directors, 
subject ADD-0175202-TV-JP (the “email”) (emphasis added).? The 
e-mail went on to state that if any Customs import office was sus- 
pending liquidation on these entries, Customs officers should report 
specific information to Commerce within twenty (20) days. Customs 
then posted the message on the “Customs Electronic Bulletin 
Board,” which the Government concedes can be accessed by the pub- 
lic. See May 22, 2003, Letter from James A. Curley, Attorney for De- 
fendant (“May 22nd Curley Letter”). 

On January 10, 11, and March 26, 2001, Commerce sent electronic 
messages to Customs stating that the order suspending liquidation 
had been lifted, and that the entries were to be liquidated at specific 
antidumping duty rates. Between February 2001 and June 2001, 
various Customs ports issued liquidation notices and bills to NEC 
with respect to the fifth through eighth period entries. NEC filed 
twenty (20) protests arguing, inter alia, that the merchandise had 
already been liquidated by operation of law pursuant to 19 U.S.C. 
§ 1504(d). NEC argued that Customs received notice that the sus- 
pension had been lifted through Commerce’s June 23, 2000 e-mail 
and, because the entries were not liquidated within six months (De- 
cember 23, 2000), the entries should have been deemed liquidated. 
Customs denied NEC’s protests on grounds that the entries had 
been liquidated within six months of Commerce’s January 10, 11, 
and March 26, 2001 e-mails providing specific liquidation instruc- 
tions, which Customs concluded were the starting point for the six- 
month period. NEC timely challenged the fifth through eighth period 
entries on December 10, 2001. 


B. Ninth and Tenth Review Periods 


NEC’s entries made between March 1, 1987 and February 28, 
1989, were covered by Commerce’s ninth and tenth review periods. 
The margins for these entries were determined in separate adminis- 
trative reviews.'‘° NEC and others challenged those final results. 
The courtordered suspensions of liquidation on these entries were 
terminated when the actions were dismissed by agreement of the 
parties. See Order of Dismissal, Zenith Electronics Corp. v. United 
States, Consol. Court No. 89—04—00212 (Ct. Int'l] Trade Dec. 2, 1993); 


On c . . ° 
9 There was an exception for certain entries of televisions produced by another manufacturer that continued to 
be enjoined from liquidation by court order. 


10Tp its final results, Commerce assigned final dumping margins of 16.32 percent (9th) and 22.90 percent 
(10th). See Television Receivers, Monochrome and Color, From Japan, 54 Fed. Reg. 13,917 (Dep't Commerce April 
6, 1989) (final admin. review); Television Receivers, Monochrome and Color, From Japan, 55 Fed. Reg. 2399 (Dep't 
Commerce June 24, 1990) (final admin. review). 
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Order of Dismissal, Zenith Electronics Corp. v. United States, 
Consol. Court No. 90—02—00058 (Ct. Intl] Trade June 20, 1996). 
There was no formal publication regarding the dismissals and is not 
clear that any is required as the rates did not change. 

Nevertheless, it was not until several years later, on April 28, 2000 
and May 15, 2000, that Commerce transmitted liquidation instruc- 
tions by e-mail. Customs liquidated the entries between June and 
September of 2000. NEC filed nine (9) related protests arguing again 
that the entries should be deemed liquidated under 19 U.S.C. 
§ 1504(d). With respect to the ninth and tenth periods, NEC raised a 
different argument, claiming that Customs had received notice when 
Justice, which NEC argues represents Customs as legal counsel, re- 
ceived the orders dismissing the cases. As before, the protests were 
denied on the ground that the entries were properly liquidated 
within six (6) months of Customs’s receipt of specific liquidation in- 
structions from Commerce. On April 24, 2001, NEC timely chal- 
lenged the results of the ninth and tenth period administrative re- 
views. Pursuant to motion by NEC, the court subsequently 
consolidated NEC’s action related to the ninth and tenth period en- 
tries with NEC’s action related to the fifth through eighth period en- 
tries. 


DISCUSSION 


Section 1504(d) of Title 19 requires that Customs liquidate entries 
within six (6) months after receiving “notice” that a suspension of 
liquidation of such entries has been removed."! 19 U.S.C. § 1504(d), 
as amended in 1993 by the North American Free Trade Agreement 
Implementation Act., Pub. L. No. 103-182, § 641, 107 Stat. 2057, 
2204—05 (effective December 8, 1993). If Customs fails to timely liq- 
uidate the entries after receiving notice, the entries are “deemed” liq- 
uidated at the rate asserted at the time of entry. See Fujitsu Gen. 
Am., Inc. v. United States (“Fujitsu”), 283 F.3d 1364, 1376 (Fed. Cir. 
2002) (“[I]n order for a deemed liquidation to occur, (1) the suspen- 
sion of liquidation that was in place must have been removed; (2) 
Customs must have received notice of the removal of the suspension; 
and (3) Customs must not liquidate the entry at issue within six 
months of receiving such notice.”). According to Commerce, Customs 
typically receives the relevant notice in the form of an e-mail from 
Commerce providing explicit liquidation instructions. The Federal 


11 Section 1504(d) provided, in relevant part 

[W]hen a suspension required by statute or court order is removed, the Customs Service shall liquidate tl 
entry within 6 months after receiving notice of the removal from the Department of Commerce, othe 
agency, or a court with jurisdiction over the entry. Any entry liquidated by the Customs Service 
within 6 months after receiving such notice shall be treated as having n liquidated at the rate of duty, 
value, quantity, and amount of duty asserted at the time of entry by the importer of record 


€ 


Section 1504(d) was amended in 1994, but the amendment applies only to administrative reviews commenced 
on or after January 1, 1995. The administrative reviews covering the fifth through the eighth periods were com 
menced prior to January 1, 1995. The parties agree that later amendments do not affect this case 





Circuit, however, has recognized that other methods of notice are 
sufficient 
In International Trading Co. v. United States, the court rejected 


the Government’s argument that Customs receives notice, for the 


purposes of § 1504(d), only when it receives specific liquidation in- 
structions from Commerce.'~ 281 F.3d 1268, 1276 (Fed. Cir. 2002) 
(“Intl Trading”). The court concluded that, when the suspension is 
lifted by publication in the Federal Register, publication itself was 
sufficient to provide the requisite notice to Customs. Id. at 1275.'” 

ig was addressing a slightly different 
situation than that here. In that case, “suspension was removed 


The court notes that Intl Tradi1 
upon publication of the final results in the Federal Register” Jd. at 
1271. Here, the suspensions terminated by the issuance of a final 
and conclusive court decision. See, e.g., Hosiden Corp. v. Advanced 
Display Mfrs. of America, 85 F.3d 589, 590-91 (Fed. Cir. 1996). In 
Fujitsu, the court concluded that publication in the Federal Register 
of notice regarding a final court decision constituted § 1504(d) notice 
of the lifting of suspension. 


It is just as important that there be “an unambiguous and pub- 


lic starting point for the six-month liquidation period” under 
these circumstances as it is when liquidation of entries is sus- 
pended pending an administrative review and thereafter the 
suspension is removed when the final results of the review are 
announced. We therefore conclude that Customs received notice 
of the removal of the suspension of liquidation on September 
16, 1997, when Commerce published notice of the Fujitsu Gen- 
eral decision in the Federal Register. 


Fujitsu, 283 F.3d at 1381-82 (quoting Intl Trading, 281 F.3d at 
1275). Taken together, Intl Trading and Fujitsu make clear that, 
while specific liquidation instructions from Commerce may be suffi- 
cient, ‘4 they are not the exclusive method of § 1504(d) notice. The 
question before the court, therefore, is whether the communications 
raised by NEC are adequate. 


the court reasoned 
ind non-public commu 


tions constituted ‘liq 


to parties in antidumping 

ous and public starting point for 
ibility to postpone indefinitely the 
idation must be completed) as would 


il Commerce sent a message to Cus 


1414 Fujitsu and Intl Trading the irt peals found that publication before Commerce’s transmis 
sion of specific liquidation instructi erved as § n ‘ therefore, the court did not address whether 
the instructions themselves were sufficic quidation instructions may contain confidential information and 
may not be public. The court does not decide what affect liquidation instructions have when there is no public no 


tice that they have issued 
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A. Fifth through Eighth Review Periods 


With respect to entries during the fifth through eighth review pe- 
riods, NEC argues that it is entitled to a refund of certain duties be- 
cause Customs failed to liquidate those entries within six months of 
receiving Commerce’s June 23rd e-mail. NEC argues that, because 
Commerce failed to timely liquidate the entries, those goods should 
have been deemed liquidated under § 1504(d) at the rate asserted at 
the time of entry. Defendant responds that the June 23rd e-mail was 
not sufficient to put Customs on notice because it did not (1) ex- 
pressly notify Customs that the suspension of liquidation had lifted 
on entries from the fifth through eighth review periods; or (2) pro- 
vide the precise duty rate to be applied. According to Defendant, 
Customs “could not have known from a reading of the e-mail that 
suspension of liquidation of entries covered by the fifth through 
eighth administrative reviews was removed.” Citing Mitsubishi Elec. 
Am., Inc. v. United States, 44 F.3d 973, 977 (Fed. Cir. 1994) (“Cus- 
toms has a merely ministerial role in liquidating antidumping du- 
ties,” and “merely follows Commerce’s instructions in assessing and 
collecting duties.”). 

The court notes from the outset that this problem arises from 
Commerce's admitted failure to properly publish notice of the court’s 
final decision in this matter, as required by 19 U.S.C. § 1516a(e). 
Defendant contends that this failure, due to an alleged administra- 
tive oversight,'” has no consequence because § 1516a(e) is directory 
rather than mandatory. Fujitsu, 283 F.3d at 1382 (“[T]here is no lan- 
guage in section 1516a(e) that attaches a consequence to a failure by 
Commerce to meet the ten-day publication requirement, let alone 
the consequence of deemed liquidation under section 1504(d).”). 
While that may be technically correct, had Commerce properly pub- 
lished notice of the opinion, as required, the court would not need to 


f Commerces “time 


wers, which in- 

the responsible 

iced in final form and 

e Central Records Unit 


for delay. Commerce is 


1at Commerce simply fulfills 


e undermines both 


amended final detert 
itions occurred (a) 1 
ing court’s decisions 
‘oncerning a delay of 
vas no publication at all 
nsideration that are expected to pre- 
r that is true remains to be seen 
meantime, the court finds no 
re orders under the presumption 





communications are sufficient 


ov ine . L504(d poses a 


‘fendant concedes, the statute does not define 

the requirements for such notice. While it is 

d Fujitsu that publication in the Federal 

egister of tl ’s final results or the court's final decision are 
sufficient, it is less clear what is not. The Government, for obvious 
reasons, advocates a strict approach. For example, Defendant argues 
that, other than specific liquidation instructions, a sufficient notice 
must plainly read that “suspension has been lifted.” In Fujitsu, how- 
ever, the court held that publication of notice of the decision in that 
case met the requirements of § 1504(d) despite the fact that neither 
the court decision nor Commerce's Federal Register notice specifi- 
cally mentioned suspension. Fujitsu, 283 F.3d at 1383. Defendant 
1504(d) notice not mentioning suspension 


le duty rate. It is true that, in Int’ Trad 


next argues tl 


ah 
i 


must contain 


ing, the court held that inclusion of the duty amount, in the absence 


] 


of express language that the suspension has been lifted, is sufficient. 
281 F.3d at 1276 (“[Nlotice’ of the duty to be paid is, in effect, notice 
of the removal of suspension.”). The court, however, did not hold that 
informing Customs of the applicable duty rate was the exclusive al- 
ternative method of providing § 1504(d) notice or that is was a strict 
requirement. While the absence of the duty rate from the June 23rd 
e-mail places this situation outside the facts of Fujitsu and Int! 
Trading, it does not necessarily doom NEC’s case. 

Despite Defendant’s arguments to the contrary, Fujitsu and Intl 
Trading do not specify the requirements for § 1504(d) notice, except 
to state that notice should be “unambiguous.” The issue, therefore, is 
whether this particular e-mail unambiguously provided notice to 
Customs that the suspension had been lifted. The first sentence of 


the first paragraph provides that “there should be no unliquidated 
entries of [subject imports] held by Customs for antidumping pur- 
poses.” The second paragraph identifies an exception for televisions 
from another manufacturer. “With respect to unliquidated entries of 
[the other manufacturer’s merchandise] that are the subject of [a] 
court ordered injunction, the Commerce Department continues to be 
enjoined from ordering the liquidation of these entries until the 
court disposes of the litigation or dissolves the injunctions.” The 
third paragraph provides that, “with the exception of [the entries 
discussed in paragraph 2], if any Customs import office is suspend- 
ing liquidation of entries of this merchandise for antidumping pur- 
poses” the officer should respond to Commerce.’ After receiving the 


17 Accordin 


formal liquidati 





e to its Customs Electronic Bulle- 
y both Customs officials and the 


e-mail, Customs posted the messa 


g 
tin Board, which can be accessed | 
public. '® 

Commerce argues that its purpose in distributing the message 
was not to notify Customs of the removal of suspension but, instead, 
to inquire as to whether any unliquidated entries remained. Accord- 
ing to Commerce, the June 23rd e-mail was part of a larger project 
undertaken to have Customs identify a wide variety of unliquidated 
entries involving numerous antidumping investigations. Commerce 
contends that, at the time, it did not know whether Customs was 
holding any unliquidated entries and that the e-mail was only an in- 
quiry. ° When viewed in the context of Commerce’s failure to publish 
the requisite notice, this post hoc approach to investigating the sta- 
tus of outstanding entries makes sense. Commerce likely realized 
that it had failed to notify Customs in this matter, which apparently 
happens frequently, supra n. 15, and was attempting to discretely 
assess the situation. Commerce’s purpose in issuing the e-mail, how- 
ever, is irrelevant. The only question is whether this message noti- 
fied Customs that suspension had been lifted. 

To anyone reasonably familiar with customs law, the juxtaposition 
of the mandate “there should be no unliquidated entries” with the 
exception for certain goods for which a Commerce liquidation order 
“continues to be enjoined” could only mean that there are no remain- 
ing suspensions, court-ordered or otherwise, on subject entries, ex- 


) 
cept for those identified. June 23rd e-mail, 441, 2. Reviewing the 
June 23rd e-mail as a whole, the court finds that a reasonable Cus- 
toms official, with knowledge in these matters, would have read the 
message to provide unambiguously that any suspension of liquida- 
tion on NEC’s entries had been removed. It is important to note that 
Customs then posted the message to its Electronic Bulletin Board, 
which is apparently “a familiar manner” for Customs to disseminate 


Commerce's liquidation information to Customs officials. Messages 
g 
are posted only where Commerce expressly “allows disclosure to the 
public,” therefore, there is no question that Commerce was aware 
that both Customs and the public (i.e. the parties) would have access 
to this information. May 22nd Curley Letter at 92. As such, the court 
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concludes that Commerce’s June 23rd e-mail to Customs, which was 


subsequently posted to the Customs Electronic Bulletin Board, is 


sufficient to serve as § 1504(d) notice. NEC’s entries during the fifth 
through eighth review periods should therefore have been deemed 
liquidated at the rate asserted at the time of entry. Consequently, 
the court grants summary judgment to NEC as to these entries and 
orders Defendant to refund any additional duties imposed. 


B. Ninth and Tenth Review Periods 


With respect to ninth and tenth review periods (and as alternative 
grounds for the fifth through eighth), NEC argues that Customs re- 
ceived notice that the suspension of liquidation had been lifted when 
the opinions dismissing the matter, and thereby lifting the suspen- 
sions, were received by Justice. NEC’s argument is largely founded 
on an interrogatory response in which a Justice representative 
states that he represented “the defendant, the United States” in this 
matter. NEC argues that, because Customs is an agency of the 
United States, Justice is presumably its counsel and, therefore, Cus- 
toms had constructive notice by way of Justice’s ethical obligation to 
keep its client informed. In Fujitsu, 283 F.3d at 1379, the court 
squarely rejected this argument, finding that service of an opinion 
on Justice was not service on Customs because “[t]he Justice Depart- 
ment represented Commerce.” NEC argues that, if the CAFC had 
the facts of this case, it would have decided differently. Whether that 
is true, the court cannot know. For the purposes of this case, how- 
ever, the court remains bound by Fujitsu. As such, the court finds 
that Defendant is entitled to summary judgment as to entries re- 
lated to the ninth and tenth review periods. 


CONCLUSION 


For the foregoing reasons, the court finds that the June 23rd 
e-mail from Commerce to Customs provided notice, for the purposes 
of § 1504(d), that the court order suspending liquidation of entries 
during the fifth through eighth review periods had been lifted. Be- 
sause Customs did not liquidate within six months, the entries 
should have been deemed liquidated. NEC is entitled to a refund of 
any additional duties imposed. The court grants summary judgment 
to NEC as to these entries. With respect to the ninth and tenth re- 
view periods, NEC’s constructive notice argument is foreclosed by 
Fujitsu. The court grants summary judgment to Defendant as to 
these entries. 

The parties are hereby ordered to confer and Plaintiff should file 
an appropriate proposed judgment sheet with the court indicating 
the proper amount be refunded, with interest if applicable, within 
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twenty (20) days. Defendants may file any objections within seven 
(7) days thereafter. 
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summary judgment is denied. | 
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OPINION 


GOLDBERG, Senior Judge: Saab Cars USA, Inc. (“SCUSA”) imports 
into the United States automobiles from Swedish manufacturer 
Saab Automobile AB (“Saab Auto”). SCUSA protested the United 
States Customs Service’s’ (“Customs”) liquidation of several entries 
of automobiles that were appraised at transaction value. In the pro- 
tests, SCUSA argued that an allowance in value should be granted 
for defects present in the automobiles at importation. Customs de- 
nied SCUSA’s protests. 

SCUSA timely appealed Customs’ denial of those protests to the 
Court of International Trade on January 20, 2000. On March 6, 
2001, SCUSA filed a motion for summary judgment requesting a 
partial refund of duties for the defective automobiles. Customs filed 
a cross-motion for summary judgment on June 4, 2001, requesting 
that the Court dismiss this action. For the reasons that follow, both 
parties’ motions for summary judgment are denied. 


1 The United States Customs Service has since become the Bureau of Customs and Border Protection per the 
Homeland Security Act of 2002, § 1502, Pub. L. No 7—2§ 116 Stat. 2135, 2308-09 (Nov. 25, 2002), and the 
Reorganization Plan Modification for the Department of Homeland Security, H.R. Doc. 108-32, p. 4 (Feb. 4, 2003 
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I. BACKGROUND 


SCUSA imports into the United States automobiles manufactured 
by Saab Auto. The automobiles purchased by SCUSA from Saab 
Auto are subject to a warranty agreement (the “Warranty”). The 
terms of the Warranty are contained in the Warranty Policy and Pro- 
cedures Manual dated January 11, 1995, and updated by warranty 
policy letters. According to SCUSA, the terms of the Warranty reim- 
bursed SCUSA for the following specific repair expenses: (1) “pre- 
warranty,” which covers [| |], but does not include damage from [ ]; 
(2) new car warranty, covering the car when it [ |; (3) emission 
varranty, when | |; (4) perforation warranty, which covers [ ]; 
and (5) the importer’s own extended warranty. Warranty Manual, 
Plaintiff’s Exhibit 1 (Confidential), 94.2.1. 

To claim reimbursement from Saab Auto under the terms of the 
Warranty, the retailer must submit the repairs to SCUSA’s AS—400 
Warranty System. The AS—400 Warranty System is a database sys- 
tem designed for SCUSA to track the automobile repairs which cor- 
respond to each Vehicle Identification Number (“VIN”). The AS—400 
Warranty System also runs a series of “edits” to confirm that the re- 
pair was subject to the Warranty. In addition, Saab Auto requires 
SCUSA (along with other importers) to audit dealers’ warranty re- 
pair claims to| | 

At issue in this case are entries of automobiles SCUSA imported 
from Saab Auto between June of 1996 and July of 1997. At the time 
of importation, SCUSA declared the transaction value of the automo- 
biles to be the price it paid Saab Auto for defectfree automobiles. 
While the vehicles were still at the port, SCUSA claims it identified 
defects in certain automobiles. The defects were repaired by SCUSA. 
The costs associated with the repairs are “port repair expenses” and 
are documented either through the AS—400 Warranty System or 
through invoices sent to SCUSA. The total port repair expenses 
claimed by SCUSA are [_ ]. 

Prior to expiration of the Warranty period, but after the vehicles 
were shipped from the port, additional defects were discovered in the 
vehicles. To restore the vehicles to defectfree condition the dealers 
repaired the vehicles. The costs associated with those repairs repre- 
sent SCUSA’s “warranty expenses.” The total warranty expenses 
claimed by SCUSA at the outset of this litigation was [ ]. 

Customs liquidated the entries, appraising the vehicles at their 
transaction values. SCUSA protested the liquidations, requesting al- 
lowances under 19 C.F.R. § 158.12 for “damage [or] latent manufac- 
turing defects.” The following protests were filed by SCUSA to re- 
quest the allowances: (1) protest number 0502—98-—100033, filed on 
June 30, 1998; (2) protest number 0502—98-100041, filed on Septem- 
ber 14, 1998; (3) protest number 0502—99-—100003, filed on January 
12, 1999; and (4) protest number 0502—99-100008, filed on March 
26, 1999. The protests correspond to the following entry numbers: 
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| PROTEST NUMBER |ENTRY NUMBER (112- 
| 0502—98-100033 





| 9896032-6*, 9903676-1*, 9850980-0*, 
| 9873165-1*, 9876403-3*, 9885094-9*, 
| 9906444-1*, 9915803-7*, 9888725-5*, 
| 9891683-1*, 9910140-9*, 9978449-3, 
| 9011040-0, 9995282-7 


0502—98-100041 |9805210-8*, 9814363—4*, 9818038-8*, 
9822519-1*, 9826593-—2*, 9970288—3*, 
|9978449-3, 9801057—7*, 9964040-6*, 
| 9964123-0*, 9940682—4*, 9022943-2, 
9026932-1, 9974345-7, 9929365-1, 
| 9930525-7, 9933194—3, 99584844, 
| 99681244, 9983272-2, 9986698-5, 
| 9006647-9, 9016015-—7, 9018813-3, 
| 9030595-0, 9943632-6, 9947519-1, 
| 9950291-1 
| 0502-99-100003 |9016015-7, 9018813-3 
- 4 ie 
0502—99-100008 | 9936275—3 
* SCUSA and Customs have now agreed that the Court does not 
possess jurisdiction over these entries because they were not timely 
| protested. 





4 


| 




















SCUSA penned the following in each of its protests: 


We protest the appraised value of automobiles contained in the 
entries set forth in Attachment A. 


The automobiles listed in these entries were purchased by 
[SCUSA] from Saab Automobile AB. SCUSA ordered perfect 
merchandise from Saab Automobile AB. Despite this order, 
some of the vehicles delivered contained latent manufacturing 
defects at the time of importation. Section 158.12 of the Cus- 
toms Regulations, 19 C.F.R. 158.12, provides that ‘merchandise 
which is subject to ad valorum or compound duties and found 
by the port director to be partially damaged at the time of im- 
portation shall be appraised in its condition as imported, with 
an allowance made in the value to the extent of the damage.’ 
See Samsung Electronics America, Inc. vs. United States, 106 


F.3d 376 (CAFC 1997). 


Therefore, pursuant to 19 C.F.R. § 158.12, an allowance in the 
value of the imported vehicles set forth in the protested entries 
should have been made to the [sic] reflect the extent of the de- 
fects. We hereby request that the protested entries be 
reliquidated and that the vehicles set forth therein be ap- 
praised in the condition as imported. In addition, we request 
that Customs delay its consideration of this protest until the 
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Court of International Trade (“CIT”) has issued its decision on 
remand in the Samsung case. Based on instructions from the 
Court of Appeals, the anticipated CIT decision will clarify how 
the § 158.12 allowance will be implemented’. 


SCUSA Protest, Nos. 0502—98—-100033 (June 30, 1998), 0502-98 
100041 (Sept. 14, 1998), 0502-99-100003 (Jan. 12, 1999), 0502-00 
100008 (March 26, 1999). These protests were denied by Customs on 
August 9, 1999, citing “no evidence of damage at time of import” as 
the only reason for denial. 

SCUSA filed a timely summons before the Court on January 20, 
2000, and filed the complaint on August 11, 2000. SCUSA has sub- 
mitted to the Court the VINs and corresponding repair descriptions 
for all of the entries protested. The Court, upon cursory review of the 
repair descriptions submitted as evidence by SCUSA, estimates 
there are approximately 108,000 port and Warranty repairs covered 
by the protests. The Court has jurisdiction pursuant to 28 U.S.C. 
§ 1581(a). 


Il. STANDARD OF REVIEW 


This case is before the Court on SCUSA’s motion for summary 
judgment and Customs’ cross-motion for summary judgment. The 
court will grant summary judgment “if the pleadings, depositions, 
answers to interrogatories, and admissions on file, together with the 
affidavits, if any, show that there is no genuine issue as to any mate- 
rial fact and that the moving party is entitled to a judgment as a 
matter of law.” USCIT R. 56(d). A party opposing summary judgment 
must “go beyond the pleadings” and by his or her own affidavits, 
depositions, answers to interrogatories, and admissions to file, desig- 
nate “specific facts showing that there is a genuine issue for trial.” 
Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986). “While it is true 
that Customs’ appraisal decisions are entitled to a statutory pre- 
sumption of correctness, see 28 U.S.C. § 2639(a)(1), when a question 
of law is before the Court, the statutory presumption of correctness 
does not apply.” Samsung Electronics America, Inc. v. United States, 
23 CIT 2, 5, 35 F. Supp. 2d 942, 945-46 (1999) (citing Universal 
Elecs., Inc. v. United States, 112 F.3d 488, 492 (Fed. Cir. 1997)) (here- 
inafter “Samsung IIT”). 


2 Customs contends that SCUSA’s protest was not valid because it did not meet the specificity requirements of 
19 U.S.C. § 1514(c), see infra at 8-15. Customs quoted only the last paragraph of SCUSA’s three-paragraph pro 
test in its initial brief, which is misleading when arguing that the language of the protest is insufficient. Customs 
later contended that it only quoted the last paragraph because the first two were “merely introductory.” However, 
the Court has found that many of the specificity requirements were addressed in the first two paragraphs omitted 
by Customs 
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III. DISCUSSION 
A. Jurisdictional Issues 


The Court has “exclusive jurisdiction of any civil action com- 
menced to contest the denial of a protest, in whole or in part, under 
section 515 of the Tariff Act of 1930.” 28 U.S.C. § 1581(a) (2000). 
Therefore, a prerequisite to jurisdiction by the Court is the denial of 
a valid protest. Washington Int'l Ins. Co. v. United States, 16 CIT 
599, 601 (1992). Based on the following analysis, the Court concludes 
that SCUSA filed a valid protest, and thus the Court has jurisdic- 
tion. 

A protest is required to “set forth distinctly and specifically” the 
following information: (1) “each decision * as to which protest is 
made”; (2) “each category of merchandise affected by each 
decision * * *”; and (3) “the nature of each objection and the reasons 
therefor.” 19 U.S.C. § 1514(c)(1) (2000). The implementing regula- 
tions expand the requirements, specifying that the protest must in- 
clude “[a] specific description of the merchandise affected by the de- 
cision as to which protest is made”; and “(t]he nature of, and 
justification for the objection set forth distinctly and specifically with 
respect to each category, payment, claim, decision, or refusal.” 19 
C.F.R. § 174.13(a) (2002). 

In the seminal case Davies v. Arthur, 96 U.S. 148 (1877), the Su- 
preme Court articulated the rationale for the specificity required of 
protests: 


Protests * * * must contain a distinct and clear specification of 
each substantive ground of objection to the payment of the du- 
ties. Technical precision is not required; but the objections must 
be so distinct and specific, as, when fairly construed, to show 
that the objection taken at the trial was at the time in the mind 
of the importer, and that it was sufficient to notify the collector 
of its true nature and character to the end that he might ascer- 
tain the precise facts, and have an opportunity to correct the 
mistake and cure the defect, if it was one which could be obvi- 
ated. 


Davies v. Arthur, 96 U.S. at 151. 


Customs contends that the protests filed by SCUSA were not “dis- 
tinct and specific,” since SCUSA did not (a) tie specific repairs to spe- 
cific entries and give the dollar amounts for the repairs; (b) state the 
amount of the allowance claimed; or (c) identify the claimed defects. 
Under Customs’ reasoning, the protests’ deficiencies undermined the 
rationale for requiring specificity, namely to notify Customs of the 
true nature of SCUSA’s protests so that Customs could correct any 
defect. Customs argues that this case is similar to Washington, be- 
cause the claimed deficiencies in the protests would “ ‘eviscerate the 
protest requirements mandated by Congress and effectively require 
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Customs to scrutinize the entire administrative record of every entry 
in order to divine potential objections and supporting arguments 
which an importer meant to advance.” Memorandum in Support of 
Defendant’s Cross-Motion for Summary Judgment and in Opposition 
to Plaintiff's Motion for Summary Judgment, 11 (June 4, 2001)(quot- 
ing Washington, 16 CIT 601, 604). 

The Court concludes that Customs’ argument is not persuasive. In 
Washington, the principal case upon which Customs relies, the court 
held that an importer’s protest of a Customs’ classification ruling 
was not valid because it did not counter with its own asserted classi- 
fication. In that context, the Court found that the protests deficien- 
cies required Customs to analyze the entire administrative record to 
determine every possible classification the importer could assert, 
and argue against each possibility. 

The critical distinction between this case and Washington is that 
SCUSA is not challenging a classification. There is no alternative 
classification for SCUSA to propose. Ideally, in challenging a classifi- 
cation an importer would provide Customs with the alternative(s) so 
that Customs could analyze sample evidence to determine the classi- 
fication for the entire shipment. In this case SCUSA has provided 
Customs with the regulation to apply: SCUSA protested the liquida- 
tion under 19 C.F.R. § 158.12, requesting an allowance for defective 
merchandise. Unlike the protest in Washington, Customs does not 
have to contemplate all of the statutory and regulatory provisions 
pertaining to liquidation to determine why SCUSA is protesting the 
liquidation. Customs’ real concern with SCUSA’s protests is that the 
protests will require Customs to evaluate the evidence of each repair 
to determine if the repaired defect existed at the time of importation, 
admittedly a time-consuming task. But the task remains the same 
even if SCUSA listed all of the various defects in its protest. Cus- 
toms would still have to analyze the evidence of repairs for every au- 
tomobile, since the defects claimed are not uniform throughout the 
entries. Customs simply cannot avoid sifting through the entire 
evidentiary record in this type of claim. 

Although SCUSA’s protests are distinct and specific in the spirit of 
Davies, SCUSA’s protests must contain the statutory and regulatory 
required elements for a valid protest. Because SCUSA has set forth 
in its protest all of the required elements, SCUSA has filed valid pro- 
tests and the appeal from them is properly before the Court. 


(1) SCUSA’s protests identified the decision protested 


The regulations require the protestant to identify the decision 
“with respect to each category, payment, claim, decision, or refusal.” 
19 C.F.R. § 174.13(a). SCUSA identified each entry which it pro- 
tested under § 158.12 and identified the decision as to which the 
protest was made, “the appraised value of automobiles contained in 
the entries set forth in Attachment A.” Attachment A lists the entry 
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numbers for entries of both defective and non-defective vehicles. 
Customs contends that SCUSA was required to identify each defec- 
tive vehicle, not simply identify entries that contained some defec- 
tive vehicles. By including non-defective vehicles in the protests, 
Customs complains it is required to go through every entry and as- 
certain which vehicles were defective. The statute does not require 
that level of specificity in the protests, and as previously discussed, 
supra at 9-11, Customs cannot avoid sifting through each entry to 


evaluate the vidence of defects. 


rt 
» 
) 


(2) SCUSA identified the category of merchandise 


SCUSA identified the only category of the merchandise at issue, 
namely referring to “automobiles,” and attaching the contested en- 


tries to the prot 
(3) SCUSA identified the nature of each objection 


SCUSA set forth the nature of its objection and the reason therefor 


in the identical language of each of its protests: 


SCUSA ordered perfect merchandise from Saab Automobile AB. 
Despite this order, some of the vehicles delivered contained la- 
tent manufacturing defects at the time of importation. Section 
158.12 of the Customs Regulations, 19 C.F.R. 158.12, provides 
that ‘merchandise which is subject to ad valorum or compound 
duties and found by the port director to be partially damaged at 
the time of importation shall be appraised in its condition as 
imported, with an allowance made in the value to the extent of 
the damage.’ See Samsung Electronics America, Inc. vs. United 
States, 106 F.3d 376 (CAFC 1997). 

, pursuant to 19 CLE-R. § 158.12, an allowance in the 
value of the imported vehicles set forth in the protested entries 
should have been made to the |sic] reflect the extent of the de- 
fects. We hereby request that the protested entries be 
reliquidated and that the vehicles set forth therein be ap- 
praised in the condition as imported. In addition, we request 
that Customs delay its consideration of this protest until the 
Court of International Trade (“CIT”) has issued its decision on 
remand in the Samsung case. Based on instructions from the 
Court of Appeals, the anticipated CIT decision will clarify how 
the § 158.12 allowance will be implemented. 


SCUSA Protest (emphasis added). The language of the protests and 
Attachment A’s do not reference the specific vehicles that were defec- 
tive or the types of latent defects, or tie the defects to specific ve- 
hicles. However, these are not fatal flaws in the protests. In Mattel v. 
United States, the court stated that the “one cardinal rule in con- 
struing a protest is that it must show fairly that the objection after- 
wards made at the trial was in the mind of the party at the time the 
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protest was made and was brought to the knowledge of the collector 
to the end that he might ascertain the precise facts and have an op- 
portunity to correct the mistake and cure the defect if it was one that 
could be obviated.” 72 Cust. Ct. 257, 260, 377 F. Supp. 955, 959 
(1974)(citing Bliven v. United States, 1 Ct. Cust. 205, 207 (Ct. Cust. 
App. 1911)). Customs contends the absence of precise facts makes 


the protests invalid. As they stand, the protests clearly notified Cus- 
toms of the reason for the protests, latent defects in the automobiles. 
The protests should have then prompted Customs to seek the precise 
factual evidence necessary to evaluate the protests. SCUSA’s pro- 
tests clearly contest the appraised values of the entries because 
many of the vehicles allegedly contained latent defects, and clearly 
request an allowance commensurate with those defects under 
§ 158.12. 

There is one problem with SCUSA’s protests that limits the 
Court’s jurisdiction. It is clear that SCUSA had in mind at the time 
of protest defective automobiles that had already been repaired; 
however, SCUSA could not have had in mind defects to automobiles 
that had not been repaired before the protests were filed. Therefore, 
the Court does not have jurisdiction over the automobiles that were 
repaired after the date SCUSA filed its protests with Customs.” See 
Mattel, 72 Cust. Ct. at 260, 377 F. Supp. at 959 (“a protest * * * must 
show fairly that the objection afterwards made at the trial was in 
the mind of the party at the time the protest was made”). As a result, 
the Court does not have jurisdiction over vehicles repaired after 
June 30, 1998, that were in the entries covered by protest 0502—98-— 
100033. The Court does not have jurisdiction over vehicles repaired 
after September 14, 1998, that were in the entries covered by protest 
0502—98-100041. The Court does not have jurisdiction over vehicles 
repaired after January 12, 1999, that were in the entries covered by 
protest 0502-99-100003. Finally, the Court does not have jurisdic- 
tion over vehicles repaired after March 26, 1999, that were in the en- 
tries covered by protest 0502—99-—100008. 

Customs and SCUSA agree that twenty-one entries which SCUSA 
challenged in the initial complaint were not protested in a timely 
manner. Therefore, the Court dismisses for lack of jurisdiction en- 
tries 112-—9805210-8, 112-9814363-4, 112-9818038-8, 112- 
9822519-1, 112—9826593-2, 112—9896032-6, 112-9903676-1, 112- 
9850980-0, 112—9873165-1, 112—9876403-3, 112—9885094-9, 112- 
9906444-1, 112—-9915803-7, 112—9888725-—5, 112—-9891683-1, 112- 
9910140-9, 112-9970288-3, 112—9801057-7, 112-9964040-6, 112- 


3 SCUSA styled its request for re-liquidation as § 1514 protests, most of which were filed within 90 days of 
liquidation, and therefore were protested timely. Section 158.12, which provides for a refund of duties if the goods 
were defective at the time of importation, has no time limit to request the refund. Because SCUSA filed its request 
as a protest, the Court does not opine at this time on whether SCUSA could have filed a request for reconsideration 
under § 1520 or directly under § 158.12, and then protest a denial of that request. See, e.g., HRL 547062, May 7, 
1999 (In a section § 158.12 claim, Protestant first filed a claim under § 520(c) of the Tariff Act to seek a reduction 
in the appraised value because the goods were defective when imported. Protestant later filed a protest when the 
§ 520(c) claim was rejected.) 
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9964123-0, and 112—9940682-4. The Court retains jurisdiction over 
vehicles repaired prior to their respective protest dates in the re- 
maining 24 entries: 112—9978449-3, 112-9011040-0, 112-— 
9995282-7, 112-9978449-3, 112-9022943-2, 112-9026932-1, 112- 
9974345-7, 112-9929365—1, 112—9930525-7, 112—9933194—3, 112- 
9958484—4, 112-9968124—4, 112-9983272-2, 112—-9986698-5, 112- 
9006647-9, 112—9016015-—7, 112—9018813-8, 112—9030595-0, 112-— 
9943632-6, 112—9947519-1, 112—9950291-1, 112—-9016015-—7, 112- 
9018813-—8, and 112—9936275-3 (collectively, the “subject entries”). 


B. The Evidence Submitted by SCUSA 


19 C.F.R. § 158.12 allows an importer to claim an allowance in 
value for merchandise partially damaged at the time of importa- 
tion.* “A protestant qualifies for an allowance in dutiable value 
where (1) imported goods are determined to be partially damaged at 
the time of importation, and (2) the allowance sought is commensu- 
rate to the diminuation in the value of the merchandise caused by 
the defect.” Samsung ITI, 23 CIT at 6, 35 F. Supp. 2d at 946. Customs 
opposes SCUSA’s claims under § 158.12 because (A) § 158.12 does 
not cover damaged goods when the damage was not discovered at 
importation; and (B) SCUSA has not provided adequate evidence to 
overcome the presumption of correctness afforded Customs’ denial of 
SCUSA’s protests. 


(1) Section 158.12 Covers Damage Undiscovered at Time of 
Importation 


Customs’ first challenge to the substance of SCUSA’s claim under 
§ 158.12 is that this section does not apply to latent damage which 
was undiscovered at the time of importation. SCUSA, however, ar- 
gues that the section applies to defects existing at the time of impor- 
tation, even if those defects remain undiscovered until some time af- 
ter entry. 

The United States Code is silent on the interpretation of 19 C.F.R. 
§ 158.12. In the face of Congress’s silence, the Court will defer to 
Customs’ interpretation of its own regulations. See Torrington Co. v. 
United States, 82 F.3d 1039, 1050 (Fed. Cir. 1996). The Court will 
give no deference to an interpretation advanced solely for litigation 
purposes. See Bowen v. Georgetown University Hospital, 488 U.S. 
204 (1988) (“[W]e have declined to give deference to an agency coun- 
sel’s interpretation of a statute where the agency itself has articu- 
lated no position on the question, * * * ”); see also Chrysler Corp. v. 


+ The relevant part of § 158.12 reads 


(a) Allowance in value. Merchandise which is subject to ad valorem or compound duties and found by the 
port director to be partially damaged at the time of importation shall be appraised in its condition as im- 
ported, with an allowance made in the value to the extent of the damage. However, no allowance shall be 
made when forbidden by law or regulation 


19 C.F.R. § 158.12 (2002) 
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United States, 24 CIT 75, 80 at n. 4; 87 F. Supp. 2d 1339, 1344 (2000) 
(the court refused to defer to Customs’ interpretation of its regula- 
tion advanced solely for litigation purposes); RHP Bearings Ltd. v. 
United States, 23 CIT 967, 982 n. 10, 83 F. Supp. 2d 1322, 1336 
(1999) (U.S. Department of Commerce’s post hoc rationale for its de- 


termination, as set forth during litigation, is given no deference). 

Customs cites no prior headquarters rulings or administrative ac- 
tions that interpret the regulation to apply only to defects discovered 
at the time of importation. A review of prior Customs rulings on this 
point reveals quite the opposite. See, e.g., Headquarters Ruling Let- 
ter (“HRL”) 547060 (March 8, 2000) (“value adjustments can only be 
made where there is clear and convincing evidence to establish that 
the merchandise was defective at the time of importation”) (emphasis 
added), HRL 546761 (Sept. 23, 1999) (“clear and convincing evidence 
to establish that the merchandise was defective at the time of impor- 
tation”) (emphasis added), HRL 227971 (June 29, 1999) (noted that 
the Samsung Electronics America, Inc. v. United States, 19 CIT 
1307, 904 F. Supp. 1403 (1995) (“Samsung I”), Court found that “re- 
moteness of time of discovery of defects goes to the weight of evi- 
dence,” when defects were not discovered until customers made re- 
turns “quite some time” after importation), HRL 547042 (June 17, 
1999) (defects discovered “after importation”), HRL 547062 (May 7, 
1999) (protest under 19 C.F.R. § 158.12 granted when protest was 
filed more than one year after entry), HRL 543061 (May 24, 1983) 
(“defects discovered within the statutory protest period” is one factor 
to determining if an allowance should be given). Customs consis- 
tently emphasized that its concern was whether the defects existed 
at the time of importation, and not whether, at importation, the port 
director discovered the defects. It is quite clear that this anemic ar- 
gument by Customs has been advanced purely for litigation, and as 
such, the Court will give no deference to Customs’ purported inter- 
pretation of 19 C.F.R. § 158.12. Therefore, the Court turns to the 
language of the regulation to determine its meaning. 

Section 158.12 reads, in part, “[mlerchandise * * * found by the 
port director to be partially damaged at the time of importation shall 
be appraised in its condition as imported * * **” 19 C.F.R. § 158.12. 
Customs emphasizes “found by the port director * * * at the time of 
importation,” interpreting the regulatory language to mean that the 
port director had to find the damage at the time of importation in or- 
der for § 158.12 to apply to the subject entries. SCUSA emphasizes 
“partially damaged at the time of importation” to conclude that the 
regulatory language only requires that the damage claimed under 
§ 158.12 existed at the time of importation. Under SCUSA’s inter- 
pretation the port director did not need to find the damage at the 
time of importation. 

The Court adopts SCUSA’s interpretation of the language of 
§ 158.12. If the intended result was to limit § 158.12 claims to dam- 
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ages discovered at the time of importation, the regulation could have 
easily been written to read “found by the port director at the time of 
importation to be partially damaged.” That version of the regulation 
may have limited claims under § 158.12 to goods with damage 
ascertainable to the port director at the time of importation.® How- 
ever, as the regulation now stands, the language limits claims under 
§ 158.12 to goods partially damaged when imported, whenever that 
damage is discovered. The regulatory language further supports the 
Court’s interpretation because § 158.12 contains no time limit on 
claims under the section. Further, the Statement of Administrative 
Action (“SAA”) provides interpretative guidance, stating that 
“[wlhere it is discovered subsequent to importation that the mer- 
chandise being appraised is defective, allowances will be made.” 
SAA, H.R. Doc. No. 153, Pt. II, 96th Cong., Ist Sess. (1979). The lan- 
guage of the SAA points to discovery of the defect sometime after the 
merchandise is imported, arguably contradicting Customs’ new as- 
sertion that the discovery must be made at the time of importation. 
At minimum, the SAA certainly does not support a requirement that 
the port director discover the defect at importation. 

It is also notable that the regulation’s history in this Court, offered 
by Customs, does not contradict the Court’s interpretation of 
§ 158.12. As Customs correctly points out, the series of Samsung 
cases does not directly address whether § 158.12 covers damage 
which was not discovered by the port director at the time of importa- 
tion. See Samsung I; Samsung Electronics America, Inc. v. United 
States, 106 F.3d 376 (Fed. Cir. 1997) (“Samsung II”); Samsung III; 
Samsung Electronics America, Inc. v. United States, 195 F.3d 1367 
(Fed. Cir. 1999) (“Samsung IV”). 

Customs final argument against SCUSA’s interpretation of 
§ 158.12 is that Congress intended to cover instances of partially de- 
fective goods, in which the defect was not discovered until later, in 
19 U.S.C. § 1313(c). Section 1313(c) gives refunds of duties as draw- 
back for latent manufacturing defects when the goods are destroyed 
or re-exported. Customs is mistaken that § 1313(c) was meant to 
cover the situation in the current case. Section 1313(c) does not ap- 
ply when duty refunds are claimed for defective goods and the goods 
are not destroyed or re-exported. The plain language of § 1313(c) 
does not include under its purview all instances of defects discovered 
after importation, and thus does not preclude § 158.12 from apply- 
ing in the present case. Therefore, § 158.12 applies to defects exist- 
ing at the time of importation, whether or not the defects were dis- 
covered by the port director at the time of importation. 


> Even Customs admits that in practice it h 1ot read the regulatior trictly as to require the port director 
to have found the damage at the 1e of im] ation. In istoms a l been lenient in 
allowing importer claim allo eS U § 158.12 wher ector ct found the defects at the 
time of importation, 1 as defé SCOV hortly afte npo on e Memorandum in S rt of Defen 


's Cross-Mi n for S y al . t+ and Opposition to P / fot inn mmary Judgment 19 
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(2) SCUSA has shown that material issues of fact exist in its 
claim for an allowance under 19 C.F.R. § 158.12 


Customs requires the protestant to establish the elements of 19 
C.F.R. § 158.12 by a preponderance of the evidence. Fabil Mfg. Co. v. 
United States, 237 F.3d 1335, 1840-41 (Fed. Cir. 2001). In Samsung 
III, the court set forth three requirements for an importer to success- 
fully claim an allowance under 19 C.F.R. § 158.12. First, the im- 
porter must show that it contracted for “defect-free” merchandise. 
Samsung III, 23 CIT at 4-5, 35 F. Supp. 2d at 945. Second, the im- 
porter must be able to link the defective merchandise to specific en- 
tries. Samsung III, 23 CIT at 6, 35 F. Supp. 2d at 945-46 (citing 
Samsung IT, 106 F.3d at 379, n.4). Third, the importer must prove 
the amount of the allowance value for each entry. Id. 

Regarding the first requirement, SCUSA has easily shown that it 
contracted for “defect-free” merchandise. Saab Auto, the manufac- 
turer, provided service agreements for defects in the merchandise. 
See Samsung II, 106 F.3d at 379 (agreements between manufacturer 
and importer that some merchandise will be defective merely ac- 
knowledges the commercial reality that some goods will be defective, 
and does not mean that the importer contracted for defective mer- 
chandise). SCUSA also warranted to its customers that the goods 
were free of defects. See id. (evidence that importer warranted to its 
customers that the goods were defectfree demonstrated that im- 
porter ordered defect-free merchandise). And finally, SCUSA and 
Saab Auto have a close corporate relationship, implying that Saab 
Auto would not sell SCUSA defective merchandise. See id. at 379 
(the close corporate relationship between manufacturer and im- 
porter implies that the importer would not provide defective equip- 
ment to its consumers). 

SCUSA has shown there are material issues of fact regarding the 
second factor. Samsung III required the importer to establish by a 
preponderance of the evidence which entries had defects at the time 
of importation. 23 CIT at 7-9, 35 F. Supp. 2d at 946-47. The im- 
porter in Samsung III did not provide sufficient evidence, offering 
only the consumer warranties and internal documents showing that 
claims for defects not existing at the time of importation were re- 
jected. 23 CIT at 7-8, 35 F. Supp. 2d at 947-48. SCUSA provides the 
evidence the Court in Samsung III sought: descriptions of repairs to 
each vehicle, and connects each vehicle repaired to a specific entry 
through the VINs. See Samsung III, 23 CIT at 8, 35 F. Supp. 2d at 
947 (“a claimant should provide specific descriptions of the damage 
or defect alleged and, in some manner, relate that defective mer- 
chandise to a particular entry”). What remains for trial is to develop 
the factual record to “independently confirm the validity” of the re- 
pair records in order to establish that the defects did indeed exist at 
the time of importation. Jd. SCUSA will have the opportunity at trial 
to provide expert testimony that the described defects existed at the 
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time of importation, or show through the defect descriptions that 
“the damage is recognizable as a true manufacturing defect.” Id., see 
E.I. Dupont de Nemours and Co. v. United States, 24 CIT 13801, 
1302-04, 123 F. Supp. 2d 637, 639-41 (2000) (pursuant to 28 U.S.C. 
§ 1581(a), the importer is permitted to present new evidence to de- 
velop the Court’s record). 

The third and final requirement for a successful claim under 19 
C.F.R. § 158.12 is a showing by a preponderance of the evidence of 
the amount of the allowances for each entry of the defective vehicles. 
Samsung ITI, 23 CIT 9-11, 35 F. Supp. 2d at 948-50. SCUSA has de- 
tailed repair records that indicate the costs for each repair. Through 
the VINs, SCUSA can tie the repair costs to each entry. Trial is nec- 
essary to independently verify the amount of the allowances. There- 
fore, SCUSA has created a material issue of fact regarding the 
amount of the allowances, which will be resolved at trial. 


IV. CONCLUSION 


The Court does not have jurisdiction over several entries because 
the protests were untimely filed. Additionally, the Court lacks juris- 
diction over claims for vehicle repairs that occurred after the ve- 
hicles’ respective protest dates. However, the Court denies SCUSA’s 
motion for summary judgment and denies Customs’ cross-motion for 
summary judgment. Factual questions remain regarding whether 


the defects existed at the time of importation, and the amount of al- 
lowances tied to those defects. See Samsung II at 380, n.4 (“Samsung 
thus bears the burden of proving, for instance, that the costs to re- 
pair defects under consumer warranties were incurred to repair de- 
fects in existence at importation, and not, for instance, those caused 
by its own mishandling or by consumer misuse of the equipment.”). 
The factual record to be developed at trial will include any new, rel- 
evant evidence produced by SCUSA to meet the burden of proof on 
its 19 C.F.R.§ 158.12 claim. 


Slip Op. 03-84 


YANCHENG BAOLONG BIOCHEMICAL PRODUCTS COMPANY, LTD., PLAIN- 
TIFF, v. UNITED STATES OF AMERICA, DEFENDANT, AND CRAWFISH 
PROCESSORS ALLIANCE, ET AL., DEFENDANT-INTERVENORS 


Court No. 01—00338 


[Pursuant to United States Court of International Trade Rule 7(e) and Rule 63, this 
Court issued an Order to Show Cause providing Defendant with an opportunity to 
present evidence why it should not be held in contempt. After consideration of the evi- 


{ 


dence presented at the hearing held on June 4, 2003, Defendant’s Response to the 
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Court’s Order to Show Cause of May 21, 2003, Defendant’s Response to the Court's In- 
quiries of June 4, 2003, Plaintiff's Memorandum on Damages to be Awarded Based on 
a Finding of Contempt for Violation of the Injunction Against Liquidation of Subject 
Entries, Defendant’s Response to Plaintiff's Memorandum on Damages, and Plain- 
tiffs Comments on Defendant’s Response to the Court’s Inquiries, this Court holds 
that Defendant’s actions which resulted in the liquidation of twenty-eight entries on 
January 3, 10, and 17, 2003, were contumacious of this Court’s order enjoining the liq- 
uidation of certain entries. Plaintiff’s Motion to Clarify Or, Alternatively, Extend In- 
junction Against Liquidation of Entries is denied as unnecessary.| 


(Dated: July 16, 2003) 


deKieffer & Horgan (J. Kevin Horgan), Washington, D.C., for Plaintiff. 

Peter D. Keisler, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice; A. David 
Lafer,; Senior Trial Counsel, Commercial Litigation Branch, Civil Division, United 
States Department of Justice; Paul D. Kovac, Trial Attorney, Commercial Litigation 
Branch, Civil Division, United States Department of Justice; Arthur D. Sidney, Attor- 
ney, United States Department of Commerce, of Counsel, for Defendant. 

Adduci, Mastriani & Schaumberg, L.L.P. (Will E. Leonard, Mark R. Leventhal, John 
C. Steinberger), Washington, D.C., for Defendant-Intervenors. 


OPINION 


CARMAN, Chief Judge: Before this Court are the Court’s Order to 
Show Cause issued on May 21, 2003, and Plaintiff’s, Yancheng 
Baolong Biochemical Products Company, Ltd. (“Yancheng”), Motion 
to Clarify Or, Alternatively, Extend Injunction Against Liquidation 


of Entries filed on November 6, 2003. After certain facts had been re- 
vealed in the course of telephone conferences with the parties, the 
Court issued an Order to Show Cause providing an opportunity for 
the United States (“Government”), to present evidence why it should 
not be held in contempt of this Court’s injunctive order of August 
2001. Like other courts created under Article III of the Constitution, 
this Court “has the inherent power to determine the effect of its 
judgments and issue injunctions to protect against attempts to at- 
tack or evade those judgments.” United States v. Hanover Ins. Co., 82 
F.3d 1052, 1054 (Fed. Cir. 1996). For the reasons set forth below, the 
Court holds that Defendant was in contempt of this Court’s order of 
August 2001 when certain entries were liquidated in January 2003. 


BACKGROUND 


At the June 4, 2003 Show Cause Hearing, counsel for Defendant 
and counsel for Plaintiff agreed to the following facts. (Hr’g Tr. at 
4-5.) In August 2001, on a consent motion, this issued a preliminary 
injunction (“August 2001 Preliminary Injunction”), enjoining the liq- 
uidation of any and all unliquidated entries of crawfish tail meat 
from the People’s Republic of China exported by Plaintiff that were 
covered by Freshwater Crawfish Tail Meat from the People’s Republic 
of China; Notice of Final Results of Antidumping Duty Administra- 
tive Review and New Shipper Reviews, and Final Partial Rescission 
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of Antidumping Duty Administrative Review, 66 Fed. Reg. 20,634 
(Apr. 24, 2001) (Agreed Statement of Facts at 41.) The injunction 
was issued pursuant to 19 U.S.C. § 1516a(c)(2), which authorizes 
the United States Court of International Trade (“CIT”) to “enjoin the 
liquidation of some or all entries of merchandise covered by a 
determination * * * upon a request by an interested party for such 
relief.” 19 U.S.C. § 1516a(c)(2) (2000). The August 2001 Preliminary 
Injunction specifically stated that Defendant shall be enjoined from 
liquidating the subject entries “during the pendency of this action,” 
and “that the entries subject to this injunction shall be liquidated in 
accordance with the final court decision as provided in 19 U.S.C. 
§ 1516a(e).'” (Aug. 2001 Prelim. Inj. at 1-2.) The injunction covered 
thirty-one entries: twenty-eight at the Port of Los Angeles, Califor- 
nia; three at the Port of Norfolk, Virginia. (Hr’g Tr. at 67; see also 
Def.’s Conf. Submission of 04/10/03.) 

On August 15, 2002, after consideration of Plaintiff's motion for 
judgment upon the agency record, the Court entered judgment in fa- 
vor of Defendant sustaining the Department of Commerce’s (“Com- 
merce”) determination. (Agreed Statement of Facts at 92); see also 
Yancheng Baolong Prods. Co., Ltd. v. United States, 219 F. Supp. 2d 
1317 (Ct. Int'l Trade 2002), appeal docketed, No. 03-1059 (Fed. Cir. 
Nov. 5, 2002). Plaintiff filed a Notice of Appeal to the United States 
Court of Appeals for the Federal Circuit (“Federal Circuit”) on Octo- 
ber 4, 2002. Ud. at 43.) 

On November 1, 2002, Commerce sent instructions to the United 
States Customs Service, now organized as the Bureau of Customs 
and Border Protection (“Customs”), directing Customs to liquidate 
the subject entries. (Hr’g Tr. at 19.) On November 6, 2002, Plaintiff 
filed a Motion to Clarify Or, Alternatively, Extend Injunction Against 
Liquidation of Entries (“Plaintiff’s Motion to Clarify”) in this Court. 
(Agreed Statement of Facts at 94.) In that motion, Plaintiff asserted 
that Plaintiff's counsel had been informed by Defendant’s counsel 
that unless Plaintiff obtained an injunction pending appeal, the sub- 
ject entries would be liquidated. (Pl.’s Mot. to Clarify at 3.) As stated 
in the Motion to Clarify, Plaintiff’s position was “that the injunction 
already issued by the Court in this action remains in effect without 
any further intervention by the Court.” (/d. at 4.) Plaintiff stated 
that Defendant’s counsel would consent to a new injunction pending 
appeal. (Jd. at 3.) However, according to Plaintiff, the Crawfish Pro- 


l The full text of 19 U.S.C § 1516a(e) is as follows 


(e) Liquidation in accordance with final decision 
If the cause of action is sustained in whole or in part by a decision of the United States Court of Interna 
tional Trade or of the United States Court of Appeals for the Federal Circuit 
(1) entries of merchandise of the character covered by the pub ed determination of the Secretary, the 
administering authority, or the Commission, which is entered, or withdrawn from warehouse, for con 
sumption after the date of publication in the Federal Register by the Secretary or the administering au 
thority of a notice of the court decision, and 
(2) entries, the liquidation of which was enjoined under subsection (c)(2) of this section 
shall be liquidated in accordance with the final court decision in A I ch notice of the court decision 
shall be published within ten days from the date of the issuance of tl 
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cessor Alliance, the Louisiana Department of Agriculture and For- 
estry, and Bob Odom, Commissioner, (collectively “Defendant- 
Intervenors”) would not consent to an injunction pending appeal 
because of the possible effect it could have on Defendant-Intervenors’ 
ability to collect under the statute allowing domestic industries to 
receive distributions of antidumping duties.* (/d.) Neither Defendant- 
Intervenors nor Defendant responded to Plaintiff’s Motion to Clarify. 

On November 8, 2002, Customs sent liquidation instructions to its 
field offices directing the liquidation of all shipments of the subject 
merchandise exported by Yancheng and entered, or withdrawn from 
warehouse, for tenia ee during the period of review at an anti- 
dumping duty rate of 201.63% of the entered value. (/d. at 45.) On 
January 3, 2003, Aas of the subject entries at the Port of Los 
Angeles were liquidated. (/d. at 7.) On January 10, 2003, one entry 
at the Port of Los Angeles was liquidated. (Ud. at 48.) 

The time for Defendant and Defendant-Intervenors to respond to 
Plaintiff's Motion to Clarify expired on December 15, 2002, and the 
Court scheduled a telephone conference with the parties on January 
15, 2008, to discuss Plaintiff’s pending motion. Ud. at 49.) At that 
conference, the Court indicated that the Court considered clarifica- 
tion unnecessary because the original preliminary injunction was 
still in effect. Ud.) On January 17, 2003, thirteen more entries at the 
Port of Los Angeles were liquidated. (/d. at 910.) On the same date, 
January 17, 2003, Customs issued new instructions to its field of- 
fices to stop the liquidation of the entries. (/d. at §11.) 

Over the next several months, the parties continued settlement 
negotiations attempting to resolve this matter and submitted status 
reports to the Court regarding the parties’ continued effort to dis- 
cover the relevant facts. (/d. at 9412-19.) On April 10, 2003, the 
Government submitted a chart to the Court that listed which entries 
covered by the August 2001 Preliminary Injunction had been liqui- 
dated. Ud. at § 16.) On May 5, 2003, counsel for Defendant submit- 
ted a list of the names and last known addresses of the importers 
and sureties involved. /d. at ¥ 20.) At the request of the Court, the 
Government sent a letter to the importers and sureties involved no- 
tifying them that “[n]otwithstanding the Court’s injunctive order is- 
sued on August 2, 2001, the government issued liquidation instruc- 
tions to [Customs].” Ud. at § 21; Letter from A. David Lafer, Senior 
Trial Counsel, Commercial Litigation Branch, United States Depart- 
ment of Justice, to Importer/Surety of 05/06/03.) Of the thirty-one 
entries covered by the August 2001 Preliminary Injunction, twenty- 
eight entries at the Port of Los Angeles were liquidated; the three 
entries at the Port of Norfolk remained unliquidated as of June 4, 
2003. (Hr’g Tr. at 32, 67.) 


9 nv r ‘ IE 
“The Byrd Amendment, 19 U.S.C. § 1675c 
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On May 21, 2003, this Court issued an Order to Show Cause af- 
fording the Government an opportunity to present evidence why it 
should not be held in contempt of this Court’s August 2001 Prelimi- 
nary Injunction for issuing instructions to liquidate and for its ac- 
tions on January 3, January 10, and January 17, 2003, wherein 
twenty-eight out of the thirty-one subject entries were liquidated. 


PARTIES’ CONTENTIONS 


I. DEFENDANT’S CONTENTIONS 


It is the Government’s position that the August 2001 Preliminary 
Injunction dissolved when this Court entered judgment in favor of 
Defendant on August 15, 2002. (Def.’s Resp. to the Ct.’s Order to 
Show Cause of May 21, 2003 (“Def.’s Br.”) at 2, 5.) The Government 
contends that because liquidation was not enjoined pending appeal, 
Commerce was acting within its powers to instruct Customs to liqui- 
date the subject entries on November 1, 2002, and for the liquida- 
tions to take place in January 2003. (/d. at 8.) 

As the basis for its argument, the Government relies on Fundicao 
Tupy S.A. v. United States, 841 F.2d 1101, 1103 (Fed. Cir. 1988).* In 
its argument, the Government focuses on the Federal Circuit’s de- 
scription of preliminary injunctions in Fundicao Tupy. (Def.’s Br. at 
8-9.) Defendant cites the Federal Circuit’s use of quoted language 
from MOORE’S FEDERAL PRACTICE: “[a preliminary injunction] is ipso 
facto dissolved by a dismissal of the complaint or the entry of a final 
decree in the cause.” (Def.’s Br. at 8—9 (quoting Fundicao Tupy, 841 
F.2d at 1103).) 

The Government contends that Fundicao Tupy articulates a gen- 
eral rule that preliminary injunctions dissolve when the CIT enters 
judgment on the merits. (id. at 9.) The Government contends that 
Fundicao Tupy is “a precedential decision” regarding preliminary in- 
junctions and that “only the [Federal Circuit] sitting en banc is em- 
powered to overturn” that decision. (Jd. at 16—17 (citing Newell Cos., 
Inc. v. Kenny Mfg. Co., 864 F.2d 757, 765 (1988)).) Therefore, the 
Government contends that any opinion of the Federal Circuit issued 
after the 1988 decision in Fundicao Tupy should be construed in a 
manner that is consistent with the holding in Fundicao Tupy. (Id. at 
13.) 

First, the Government outlines its interpretation of the holding in 
Timken Co. v. United States, 893 F.2d 337, 341 (Fed. Cir. 1990).* Ac- 


3In Fundicao Tupy, the CIT denied the plaintiff's motion for a preliminary injur suspending liquidation 
Fundicao Tupy, 841 F.2d at 1102. Noting conflicting decisions within the Court 1 rding preliminary injunctions, 
the CIT enjoined liquidation pending an interlocutory appeal to the Federal Circuit of the CIT’s decision to deny 
the plaintiff’s motion for a preliminary injunction. Jd. at 1103. However, before the Federal Circuit could hear oral 
arguments on appeal, the CIT dismissed the plaintiff's case on the merits. Jd. The Federal Circuit dismissed the 
plaintiff’s interlocutory appeal of the CIT’s decision not to grant the preliminary injunction as moot. Jd. at 1104. 


+In Timken, the CIT denied a preliminary injunction and remanded the case to Commerce to redetermine the 
dumping margin. Timken, 893 F.2d at 338. After remand, the CIT affirmed Commerce’s redetermination and en- 





cording to Defendant, the 7Jimken court held that if the CIT renders 
an opinion that is “not in harmony” with the agency’s original deter- 
mination, “it is necessary to suspend liquidation until there is a con- 
clusive decision in the action.” (Def.’s Br. at 11 (citing Timken, 893 
F.2d at 341).) The Government asserts that this type of automatic in- 
junction following a CIT decision that is “not in harmony” with the 
agencys original determination is referred to as a “Timken- 
injunction.” (/d.) Defendant contends that a “Timkeninjunction” con- 
tinues to suspend liquidation throughout the appeals process. (/d.) 
However, Defendant asserts that if the CIT issues a decision that is 
“in harmony” with the agency’s original determination, there is no 
automatic “Timken-injunction.” Jd.) Therefore, any preliminary in- 
junction issued by the CIT dissolves when the CIT enters judgment 
on the merits and liquidation is not suspended during the appeals 
process absent a new injunction pending appeal. (/d.) 

Next, the Government attempts to distinguish the Federal Cir- 
cuit’s holding in Hosiden Corp. v. United States, 85 F.3d 589 (Fed. 
Cir. 1996)” from the case at bar. (/d. at 14-15.) The Government con- 
tends that Hosiden is distinguishable because the CIT’s decision in 
Hosiden was “not in harmony” with the agency’s original determina- 
tion. Ud. at 15.) The Government contends that “suspension of liqui- 
dation [in Hosiden| pending the issuance of a final and conclusive 
decision [on appeal] was required following the holding in Timken 
(irrespective of whether a preliminary injunction was in effect).” Ud.) 
The Government argues that any other construction of Hosiden 
would be impermissible and “flatly inconsistent with the holding of 
[Fundicao Tupy].” Ud. at 14. 

Similarly, Defendant contends that the Federal Circuit’s 2002 de- 
cision in Fujitsu General American, Inc. v. United States, 283 F.3d 


tered juagmen wr ti ernment. / Betore ppeal had I ed, the plaintiff sought a writ of mandamus 
to compe merce to pu ht € I d sion t ler § 1 Ww s that “notice of the court 
decision shall be published t 1 t late of the suance of the court decision.” Jd. The CIT 
granted the plaintiff's writ damus order Ce rce to publish notice of the CIT decision. Jd. at 339. The 
Government appealec é I rde t t rit t 338. The Government argued that a decision of the 
CIT was not inal ¢ n under § 1516a(e) for the purposes of publication “until an appeal was decided by the 
Federal Circuit or the time f peal had expired.” / 339. In analyzing the text of § 1516a(e), the Federal 
Circuit distinguis between liquidatior hich required fi decision in the action” and publication which 
only required a “c decisior / | he Federal tI t even though a CIT decision was not ‘final’ 
for the purp¢ of § I leral Circuit, Commerce was required to pub- 
lish notice of a CIT decision w in 10 < of issuance se )16a(e) did not use the word ‘final’ in mandat 


ing that “notice of the « f on shall be published within 10 days.” Jd. (emphasis added) 


“In Hosider preliminary injunction had been issued by the CIT in the underlying case. Hosiden, 85 F.3d at 


590-591 IT affirmed the International Trade Commission’s amended determination on remand. Hosiden 


Corp. v. l 1 States, 852 F. Supp. 1050, 1061 (Ct. Int'l Trade 1994). In its decision, the CIT ordered Commerce to 
revoke an antidumping duty order against the plaintiffs, refund cash deposits, and terminate the administrative 
reviews within ten days. Jd. The Government then published a “Notice of court decision” stating that the anti- 
dumping order would be revoked “if the cas« not appealed, or is affirmed on appeal.” Hosid 85 F.3d at 590 
quoting Electroluminescent High Information Content Flat Panel Displays and Display Glass Therefor From Ja 
pan; Court Decision and Suspension of Liquidation, 59 Fed. Reg. 23,690 (May 6, 1994)). Before an appeal on the 
merits could be heard, the plaintiff obtained a writ of mandamus from the CIT requiring Commerce to immedi- 
ately revoke the antidumping duty order and end the suspension of liquidation. Jd. Appealing the writ, the Gov- 
ernment argued that “by statute such action shall not be taken until the issuance of a ‘final decision,’ defined as 
the decision upon appeal to the [Federal Circuit] when such appeal is taken.” Id. The Federal Circuit vacated the 
writ of mandamus and held that “[i]n accordance with 19 U.S.C. § 1516a(e), entries of merchandise for which liq- 
uidation has been suspended by court order remain subject to suspension of liquidation until there is a ‘final court 
decision in the action.” Id. (citing 19 U.S.C. § 1516a(« 
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1364 (Fed. Cir. 2002)° is also distinguishable from the case at bar. 


(Ud. at 13, 15-17.) The Government argues that “the statements 
made by the Fujitsu Court about the preliminary injunction were 
not a necessary part of that Court’s holding; thus, they are dicta.” 
(id. at 16.) Defendant asserts that the suspension of liquidation in 
Fujitsu was required under Timken, regardless of the issuance of a 
preliminary injunction in that case, because the trial court had is- 
sued a decision “not in harmony” with the agency’s original determi- 
nation. Ud.) The Government contends that “even if the Fujitsu 
Court intended to hold that the trial court’s preliminary injunction 
survived during the appellate process, such a holding conflicts with 
the appellate court’s earlier decision in [Fundicao Tupy].” Ud.) Thus, 
the Government contends that such a holding should not be fol- 
lowed. (Ud. at 16—17.) 

The Government concludes that because the CIT’s decision in this 
case is “in harmony” with the agency’s original determination, there 
is no “Timken-injunction” and the general rule as expressed in 
Fundicao Tupy applies: the preliminary injunction expired when the 
CIT entered a decision on the merits. (/d. at 11, 17.) Therefore, De- 
fendant contends that the August 2001 Preliminary Injunction dis- 
solved on August 15, 2002, when this Court issued its decision on the 
merits, and, as a result, the Government should not be held in con- 
tempt of the Court’s injunction for issuing instruction to liquidate in 
November 2002 and for liquidating the entries in January 2003. (/d. 
at 17.) Further, Defendant argues that the August 2001 Preliminary 
Injunction was open to different interpretations because it merely 
stated that the Government was enjoined from liquidating the en- 
tries “during the pendency of the action.” (/d. (citing Aug. 2001 Pre- 
lim. Inj. at 1).) Defendant contends that “the law is not exactly clear 
concerning how long an action is pending.” (/d.) 

Alternatively, the Government contends that even if the Court is 
unpersuaded by the arguments regarding the force and effect of the 
preliminary injunction, the Government cannot be held in contempt 
because its construction of the case law was reasonable. (/d.) Defen- 
dant asserts that because its application of the Federal Circuit’s pre- 


° In Fujitsu, the CIT issued a preliminary injunction suspending liquid 283 


F.3d at 1369. After grantir re juest for remand to recalculate the dumping margin at issue, the CIT 
iffirmed Commerce's redet« Thereafter, the plaintiff appealed to the I | Circuit, and the Fed 
eral Circuit affirmed the “s decisior 1. The plaintiff's time to petition the Supreme Court for certiorari expired 
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nd dismissing the third 


liquidation or else the en ire deemed liquidated at the rate assert it the time of entry. Jd. at 1370. On ay 

peal, the Federal Circuit affirmed the decision of the CIT holding that n of liquidation was not removed 

under § 1504(d) until there had been a “final court decision within the meaning of § 1516a(e)” and that 

“there is not a ‘final court de on’ in an action that originates in the [CI 1 ere is an appeal to tl 
ion of the Federal Circuit, the time for petitioning the Supreme 


certiorari expires without t filing of a petition.” Jd. at 1379 





cedent was reasonable, it cannot be held in contempt because the 
Government’s actions were not a “willful obstruction of justice.” Id.) 

At the Show Cause Hearing, the Government presented the testi- 
mony of Ms. Barbara Tillman, United States Department of Com- 
merce, Director of the Office of Antidumping, Countervailing Duty 
Enforcement 7. (Hr’g Tr. at 10-11.) At the hearing, the Government 
also asserted that it was “standard practice” to request an injunction 


pending appeal in cases where the CIT issues a decision “in har- 


mony” with the agency’s determination. (Hr’g Tr. at 47.) The Court 
asked Defendant to submit specific cases in which this took place. 
(id.) Defendant provided the Court with a list of sixteen cases in 
which the CIT or the Federal Circuit issued an injunction after the 
CIT rendered a decision on the merits, even though a preliminary in- 
junction had already been issued.‘ (Def.’s Resp. to the Ct.’s Inquiries 
of June 4, 2003 (“Def.’s Resp. Br.”) at 2-3.) Although Defendant 
listed the various cases and attached copies of the orders entered, 
Defendant did not make any further contentions regarding those 
cases or their impact on the present matter. (See id. at 2-3.) 

Additionally, the Government contends that contempt is not 
proper in this instance because Plaintiff was not harmed by the liq- 
uidation of the subject entries. (Def.’s Br. at 18.) Defendant asserts 
that Plaintiff has the right to protest the liquidations under 19 
U.S.C. § 1514 and that after a protest has been filed, the entries are 
“deemed suspended” until the litigation is resolved. Ud. at 18-19.) 
The Government asserts that such a protest is the “sole remedy” 
made available to Plaintiff and that “there is no cognizable harm 
since [P]laintiff may protest the liquidation and potentially recover 
the amount it claims.” (/d.) 


I]. PLAINTIFF’S CONTENTIONS 


In Plaintiff’s Motion to Clarify, Plaintiff takes the position that the 
Court's August 2001 Preliminary Injunction remains in effect 
throughout the appeals process. (Pl.’s Mot. to Clarify at 3—4.) Plain- 
tiff quotes Fujitsu in support of its contention that “well-established 
precedent” indicates that no intervention is required by the Court in 
order to suspend the liquidation of entries on appeal if a preliminary 
injunction has been entered. (/d. at 4.) Plaintiff contends that requir- 
ing the plaintiff to seek an additional injunction after the CIT has is- 
sued a decision on the merits would burden the courts and the plain- 
tiffs. Ud.) Plaintiff asserts that relitigating the merits of every 
preliminary injunction would only force courts and litigants to “bear 
the inconvenience and expense of repeatedly returning to the issue” 
of whether liquidation should be suspended during the action. (Id.) 


‘ Although the Government’s submission lists seventeen cases, 2 and 3 are repetitious. (See Def.’s Resp. Br. at 
9) 
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In Plaintiff's Comments on Defendant’s Response to the Court’s 
Inquiries of June 4, 2003 (“Plaintiff's Rebuttal”), Plaintiff contends 
that the Government failed to carry its burden at the Show Cause 
Hearing. (Pl.’s Rebuttal at 3.) Plaintiff questions whether or not Ms. 
Tillman was the appropriate witness for the Government to call be- 
cause her testimony only revealed that she acted on the advice of 
Government counsel and did not base Commerce’s instructions to 
liquidate upon any analysis of the legal precedent or upon any con- 
sideration of the possible implications of the August 2001 Prelimi- 
nary Injunction. (/d. at 2—3.) Plaintiff also asserts that the cases that 
Defendant lists in its response “only serve to impeach the testimony 
of its own witness and undermine the credibility of |[Defendant’s] le- 
gal position.” (/d. at 3.) Plaintiff notes that such a late submission of 
new evidence deprives the Court and Plaintiff “of any opportunity to 
explore the circumstances under which [the orders] were granted.” 
(Id. ) 

In addressing the issue of damages, Plaintiff requests that the 
Court prohibit Defendant from assessing or collecting antidumping 
duties on the entries that were liquidated in violation of the Court’s 
August 2001 Preliminary Injunction. (Pl.’s Mem. on Damages to be 
Awarded Based on a Finding of Contempt for Violation of the Inj. 
Against Liquidation of Subject Entries (“Pl.’s Mem. on Damages”) at 
3.) Plaintiff cites CIT Rule 63, which provides that if a party is found 
in contempt of an order of this Court, the Court shall enter an order 
that “fixes the fine, if any, imposed by the court, which fine shall in- 
clude the damages found, and naming the person to whom such fine 
shall be payable.” Ud. at 1—2 (citing USCIT R. 63).) Rule 63 also 
states that “a reasonable counsel fee, necessitated by the contempt 
proceeding, may be included as an item of damages.” (/d. at 2.) 

Plaintiff asserts that the liquidation in January 2003 has “ren- 
dered the litigation moot as to 90% of the subject entries.” (Ud. at 5.) 
Plaintiff contends that prohibiting Defendant from collecting duties 
for these entries would serve to deprive the Government of the ben- 
efits of its unlawful conduct. (/d. at 3—4.) Plaintiff also requests that 
the Court order Defendant to pay all attorney’s fees and costs in- 
curred in connection with this litigation, or at least all of the attor- 
ney’s fees associated with counsel’s efforts to enforce the Court’s in- 
junction and the costs of participating in the contempt proceedings. 
(Id. at 5-6.) In support of its request for attorney’s fees, Plaintiff's 
counsel notes that Shapiro, d/b/a First Coast Meat and Seafood, al- 
though not a party to this action, is an importer of the subject en- 
tries protected by the August 2001 Preliminary Injunction and has 
paid the attorney’s fees and costs associated with enforcing the 
Court’s injunctive order. Ud. at 2.) Plaintiff’s counsel contends that 
all of Shapiro’s entries have been liquidated and that but for Defen- 
dant’s unlawful liquidations, Shapiro would not have accumulated 
these fees. (Id. at 2, 5-6.) 
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Lastly, Plaintiff contends that Defendant’s claim regarding pro- 
testing these liquidations under 19 U.S.C. § 1514 is without merit. 
(Hr’g Tr. at 57-58.) Plaintiff asserts that a protest is not the appro- 
priate mechanism to enforce an injunctive order of this Court. Ud. at 
59.) Plaintiff contends that protests are used to challenge certain ac- 
tions of Customs, but in this instance, Customs was merely following 
Commerce’s instructions to liquidate and the protest mechanism is 
not appropriate for challenging the instructions of Commerce. (/d. at 
58.) Plaintiff notes that the Government’s witness, Ms. Tillman, tes- 
tified that she was unaware of any instance in which Customs was 
able to overrule a decision by Commerce. (/d.) Therefore, Plaintiff 
contends that a finding of contempt by this Court is the only appro- 
priate remedy in this case. (/d.) 


ANALYSIS 


To establish liability for civil contempt, three elements must be 
proven by clear and convincing evidence: (1) a valid order of the 
court existed; (2) Defendant had knowledge of the order; and 
(3) Defendant disobeyed the order. Ammex, Inc. v. United States, 
193 F. Supp. 2d 1325, 1327-1328 (Ct. Int'l Trade 2002) (citations 
omitted). A court should not hold a party in contempt if there is a 
“fair ground of doubt as to the wrongfulness of the [party’s] actions.” 
Id. at 1328 (alteration in original) (citing Preemption Devices, Inc. v. 
Minn. Mining & Mfg. Co., 803 F.2d 1170, 1173 (Fed. Cir. 1986)). 

“The absence of wilfulness does not relieve a party from civil 
contempt. Civil as distinguished from criminal contempt is a sanc- 
tion to enforce compliance with an order of the court or to compen- 
sate for losses or damages sustained by reason of noncompliance.” 
McComb v. Jacksonville Paper Co., 336 U.S. 187, 191 (1949) (citing 
United States v. United Mine Workers, 330 U.S. 258, 303-304 (1947); 
Penfield Co. of Cal. v. Sec. & Exch. Comm’n, 330 U.S. 585, 590 
(1947); Maggio v. Zeitz, 333 U.S. 56, 68 (1948)). The purpose of civil 
contempt is remedial; therefore, the intent of the defendant does not 
matter. Id. at 191 (“An act does not cease to be a violation of a law 
and of a decree merely because it may have been done innocently.”). 


1. Avalid order of the Court existed. 


The first issue for this Court to decide is whether this Court’s Au- 
gust 2001 Preliminary Injunction was a valid court order still in ef- 
fect at the time of Defendant’s actions in November 2002 and Janu- 
ary 2003. Under § 1516a(e), once enjoined, liquidation may occur 
only after a “final court decision in the action.” 19 U.S.C. § 1516a(e). 
As discussed below, the Court holds that the decision of August 15, 
2002, sustaining Commerce’s determination, was not a “final court 
decision in the action” as required for liquidation under § 1516a(e). 
After consideration of the Federal Circuit's holdings in Timken, 
Hosiden, and Fujitsu and the language of § 1516a, the Court finds 
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that the August 2001 Preliminary Injunction was a valid court order 
suspending liquidation throughout the appeals process. 

The August 2001 Preliminary Injunction was issued “pursuant to 
19 U.S.C. § 1516(c)(2).” (Aug. 2001 Prelim. Inj. at 1.) The injunction 
states that the Government is enjoined from liquidating the subject 
entries “during the pendency of this action” and that “entries subject 
to this injunction shall be liquidated in accordance with the final 
court decision as provided in 19 U.S.C. § 1516a(e).” Ud. at 1-2.) The 
CIT does not grant preliminary injunctions suspending liquidation 
in antidumping and countervailing duty cases under the auspices of 
the Court’s general equitable powers. Rather, the Court has been in- 
structed by Congress that such injunctive relief may be granted in 
antidumping and countervailing duty cases upon a proper showing: 
“the [CIT] may enjoin the liquidation of some or all entries of mer- 
chandise covered by a determination “upon a request by an in- 
terested party for such relief and a proper showing that the relief re- 
quested should be granted under the circumstances.” 19 U.S.C. 
§ 1516a(c)(2). The Federal Circuit has instructed that this Court 
must weigh four factors to determine if a “proper showing” to grant 
such injunctions has been made: (1) the immediate and irreparable 
harm that the moving party will suffer absent the injunction; (2) the 
likelihood of success on the merits; (3) the public interest served by 
the injunction; and (4) the balance of hardship favors the moving 
party. Zenith Radio Corp. v. United States, 710 F.2d 806, 809 (Fed. 
Cir. 1983) (citations omitted); see also OKI Elec. Indus. v. United 
States, 669 F. Supp. 480, 483 (Ct. Int'l Trade 1987) (citations omit- 
ted). Once enjoined under § 1516a(c)(2), liquidation of the entries 
must proceed under subsection (e) which reads: 


If the cause of action is sustained in whole or in part by a deci- 
sion of the United States Court of International Trade or the 
United States Court of Appeals for the Federal Circuit— 
(1) entries of merchandise * * * entered * * * after the date of 
publication in the Federal Register of a notice of the 
court decision, and 
(2) entries, the liquidation of which was enjoined under sub- 
section (c)(2) of this section, 
shall be liquidated in accordance with the final court decision 
in the action. Such notice of the court decision shall be pub- 
lished within ten days from the date of issuance of the court de- 
cision. 


19 U.S.C. § 1516(a)(e). Therefore, until there is a “final court deci- 
sion” within the meaning of § 1516a(e), the liquidation of the entries 
remains suspended. As the case law supports, in order to give full ef- 
fect to § 1516a(e), liquidation must remain suspended under a pre- 
liminary injunction issued pursuant to § 1516a(c)(2) until the par- 
ties have exhausted their appeals. 
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The Court disagrees with Defendant’s analysis of the Federal Cir- 
cuit precedents on this issue. This Court has reasoned that Timken 
was concerned with avoiding the “yo-yo” effect that would accom- 
pany switching between Commerce's original determination, an 
amended determination approved by the CIT after remand, and a 
possible subsequent decision by the Federal Circuit. LaClede Steel 
Co. v. United States, 928 F. Supp. 1182, 1186-1187 (Ct. Int'l Trade 
1996) (citing Timken, 893 F.2d at 342); see also Melamine Chems., 
Inc. v. United States, 732 F.2d 924, 934 (Fed. Cir. 1984). Here, Defen- 
dant is asking this Court to find that the preliminary injunction dis- 
solved after the CIT’s decision, thus ignoring a possible subsequent 
decision by the Federal Circuit. In its submission, the Government 
overlooks the plain language of § 1516a(e) and instead draws what 
it describes as a distinction between the treatment of injunctions fol- 
lowing decisions of the CIT that are “in harmony” and those that are 
“not in harmony” with the agency’s determination. (Def.’s Br. at 11, 
15, 16.) 

Contrary to the Government’s assertion that Timken created a 
new type of injunction, in fact, the Federal Circuit in Timken inter- 
preted and applied the statutory language of § 1516a(e). See 
Timken, 893 F.2d at 339-341. After a detailed analysis of the stat- 
ute’s language and legislative history, the Federal Circuit deter- 
mined “what is meant by the word ‘final’ in the heading and the body 
of § 1516a(e).” Id. at 339. The court concluded that “[wle are of the 
opinion that an appealed CIT decision is not a ‘final court decision’ 
within the plain meaning of § 1516a(e).” Jd. The Federal Circuit was 
persuaded by “the fact that the term ‘final court decision’ must be 
read together with the words that follow, specifically, ‘in the action.’ 
An ‘action’ does not end when one court renders a decision, but con- 
tinues through the appeal process.” Jd. The Federal Circuit deter- 
mined that “§ 1516a(e) does not require liquidation in accordance 
with an appealed CIT decision, since that section requires that liqui- 
dation take place in accordance with the final court decision in the 
action.” Id. at 340. However, the Federal Circuit distinguished be- 
tween § 1516a(e)’s requirements for liquidation “in accordance with 
the final court decision in the action” and the requirements for publi- 
cation of the “notice of the court decision.” Jd. at 340. The Federal 
Circuit held that Commerce was required to publish notice of CIT 
decisions within ten days of issuance because § 1516a(e) does not 
use the word ‘final’ in mandating that “notice of the court decision 
shall be published within ten days from the date of issuance.” Id. at 
340 (emphasis added) (quoting 19 U.S.C. § 1516a(e)). 

Timken did not create a new type of injunction; rather, the Federal 
Circuit interpreted the meaning of “final court decision in the ac- 
tion.” Id. The Federal Circuit reasoned that “final” under § 1516a(e) 
must be given the same meaning as “final” under 28 U.S.C. 
§ 2645(c), which states that “[a] decision of the [CIT] is final and 
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conclusive, unless retrial or rehearing is granted or an appeal is 
taken to the [Federal Circuit].” Jd. at 339-340 (quoting 28 U.S.C. 
§ 2645(c)). The Timken court held that in order to satisfy the re- 
quirements for liquidation under § 1516(e), a CIT decision must be 
conclusive: “the decision can no longer be attacked, either collater- 
ally or by appeal.” Jd. at 339. 

Although the Timken court stated that “[ilf the CIT (or this court) 
renders a decision which is not in harmony with Commerce’s deter- 
mination, then Commerce must publish notice of the decision within 
ten days of issuance,” the Federal Circuit continued that “§ 1516a(e) 
indicates that if the CIT (or this court) issues such an adverse final 
decision, then all entries after publication of notice of that adverse 
decision will be liquidated in accordance with the final, i.e. conclu- 
sive, court decision in the action. However, since there is no way to 
know what the conclusive decision will be at the time notice of the 
CIT decision is published, it is necessary to suspend liquidation until 
there is a conclusive decision in the action.” Jd. at 341. Dissolving 
the preliminary injunction after an “in harmony” CIT decision would 
allow liquidation to occur immediately, possibly depriving the Fed- 
eral Circuit of jurisdiction and the opportunity to issue an “adverse 
decision.” As the Federal Circuit held in Zenith, the Federal Circuit 
no longer has jurisdiction to decide a case if the subject entries have 
been liquidated. Zenith, 710 F.2d at 810. 

This Court is unpersuaded by Defendant’s contention that the Au- 
gust 2001 Preliminary Injunction was ambiguous because the law is 
“not exactly clear concerning how long an action is pending.” (Def.’s 
Br. at 17 (citing Aug. 2001 Prelim. Inj. at 1).) In Timken, the Federal 
Circuit resolved this ambiguity: “An ‘action’ does not end when a 
court renders a decision, but continues through the appeal process.” 
Timken, 893 F.2d at 339. 

The later decisions of the Federal Circuit also support this Court’s 
finding that the August 2001 Preliminary Injunction was a valid 
court order suspending liquidation throughout the appeals process. 
In Hosiden, the Federal Circuit vacated the CIT’s writ of mandamus 
and held that “[iln accordance with 19 U.S.C. § 1516a(e), entries of 
merchandise for which liquidation has been suspended by court or- 
der remain subject to suspension of liquidation until there is a ‘final 
court decision in the action.’ ” Hoisden, 85 F.2d at 590 (citing 19 
U.S.C. § 1516a(e)). The Federal Circuit reasoned that “[s]tatute and 
precedent are clear that the decision of the [CIT] is not a ‘final court 
decision’ when appeal has been taken to the Federal Circuit.” Jd. at 
591. The Federal Circuit quoted Timken in concluding that 
“$ 1516a(e) requires that liquidation, once enjoined, remains sus- 
pended until there is a ‘conclusive court decision which decides the 
matter, so that subsequent entries can be liquidated in accordance 
with that conclusive decision.” Jd. (quoting Timken, 893 F.2d at 
342). 
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In 2002, the Federal Circuit explicitly affirmed the CIT’s holding 
that a preliminary injunction granted by the Court suspending liqui- 
dation did not dissolve until “the time for petitioning the Supreme 
Court for a writ of certiorari expired.” Fujitsu, 283 F.3d at 1379. Al- 
though the court considered many questions in Fujitsu, the perti- 
nent determination is the Federal Circuit’s holding that the “re- 
moval of the suspension of liquidation” under § 1504(d) did not occur 
until after the time for petition for writ of certiorari had expired. Id. 
at 1378-1379. Citing its decision in Jimken, the Federal Circuit rea- 
soned that suspension of liquidation was not “removed” until there 
had been a “final court decision within the plain meaning of 
§ 1516a(e).” Jd. at 1379 (citing Timken, 893 F.2d at 339). The court 
stated that “there is not a ‘final court decision’ in an action that 
originates in the [CIT] and in which there is an appeal to the Fed- 
eral Circuit until, following the decision of the Federal Circuit, the 
time for petitioning the Supreme Court for certiorari expires without 
the filing of a petition.” Jd. Nowhere in Hosiden or in Fujitsu does 
the Federal Circuit focus on the “in harmony” or “not in harmony” 
aspect of the CIT’s decisions. Rather, the deciding factor in this line 
of cases is the finality of a court decision for the purposes of liquida- 
tion under § 1516a(e). 

Further, the Government’s reliance on Fundicao Tupy is mis- 
placed. The Federal Circuit’s decision in Fundicao Tupy has no 
precedential value in this case because it speaks in generalities 
about preliminary injunctions and does not specifically address the 
statutory language of § 1516a(e). Regardless of the quoted 
“Hornbook” language involving the purpose and effect of preliminary 
injunctions in Fundicao Tupy, the appellate court held that it lacked 
jurisdiction because the controversy had been rendered moot by the 
trial court’s decision on the merits. Fundicao Tupy, 841 F.2d at 1103- 
1104. The Federal Circuit specifically held that the remedy plaintiff 
sought, an order forcing the trial court to enter a preliminary injunc- 
tion suspending liquidation, could not be granted. Jd. In other words, 
the CIT may not issue a preliminary injunction after it has entered a 
judgment on the merits. See id. That holding has no bearing on the 
question now before the Court in applying § 1516a(e). In this case, 
an injunction pursuant to § 1516a(c)(2) was properly issued by the 
Court on August 2, 2001. The question before the Court now is 
whether or not that injunction continues to suspend liquidation 
throughout the appeals process. 

If the Court were to hold that the preliminary injunction dissolved 
when the CIT issued a decision “in harmony” with the original 
agency determination, this would place an unnecessary burden on 
the courts and on the parties. First, a new framework would need to 
be developed for determining if a CIT decision was “in harmony” or 
“not in harmony” with the agency determination. For instance, in 
Fujitsu, Commerce had requested a voluntary remand for recalcula- 





U.S. COURT OF INTERNATIONAL TRADE 81 


tion of the dumping margin before the Court had considered the 
merits. Fujitsu, 110 F. Supp. 2d at 1065. The Government catego- 
rizes the CIT’s affirmance of Commerce’s recalculation after the vol- 
untary remand as “not in harmony” with the agency’s determination 
(Def.’s Br. at 15), yet the argument could be made that such a deci- 
sion is in fact “in harmony” because the CIT merely affirmed the 
agency’s voluntary redetermination. Further, there is no clear indi- 
cation what categorization would be given to a CIT decision that af- 
firmed in part and remanded in part an agency determination. An 
appeal of the affirmed aspect of the determination could be consid- 
ered “in harmony,” but an appeal of the redetermination on remand 
could be considered “not in harmony.” Forcing the Court and the par- 
ties to make such distinctions would be burdensome and unneces- 
sary. 

As Plaintiff notes, if the Court were to adopt Defendant’s position, 
the parties would be forced to seek the consent of the opposing party, 
come before the Court, and prove the same four factors that had al- 
ready been analyzed and decided by the Court before issuing the ini- 
tial preliminary injunction. (See Pl.’s Rebuttal at 6.) Adopting Defen- 
dant’s position would weaken the Court’s ability to order remand 
and would effectively punish the plaintiff if the Court were to order a 
remand. If a redetermination were to be upheld by the Court, the 
plaintiff would have to bear the costs of reentering the Court to seek 
an injunction pending appeal to preserve its statutory right to appel- 
late review. If the opposing party, or an intervening party as in this 
case, were to withhold consent, then the Court would presumably 
need to weigh the necessary factors before deciding to issue a new in- 
junction. If the Court were to assume this “harmony/not in harmony” 
distinction, the Government would be given an advantage in the liti- 
gation wherein withholding consent for a new injunction could result 
in the liquidation of the subject entries and deprive the plaintiff of a 
meaningful appeal. In other words, the Federal Circuit would be de- 
prived of jurisdiction because no justiciable issue would remain for 
the court to decide. That is exactly what would have happened in 
this case if the three entries at the Port of Norfolk had been liqui- 
dated. 

Although not fully articulated until this action, it appears that the 
Government has previously taken the position that preliminary in- 
junctions dissolve when the CIT issues an “in harmony” decision. 
(See Def.’s Resp. Br. at 2-3.) As mentioned in Defendant’s conten- 
tions, the Government cites sixteen instances in which the Court is- 
sued injunctions under similar circumstances. (Jd. )° 


5 The Defendant cites the following cases in its submission to the Court. Although Defendant attached copies of 
the orders, the Defendant did not attach copies of the underlying motions which were more revealing of the intent 
of the parties. Relevant portions have been excerpted from the motions 

1. Timken Co. v. United States, Consol. Ct. No. 01-00127. Order granting consent application for an injunction 
pending appeal signed on March 11, 2003 
2. Acciai Speciali Terni S.p.A. v. United States, Ct. No. 01-00051. Order granting consent application for an In- 





(Id.) However, the Court is not swayed by these prior issuances of in- 
junctions pending appeal. It would appear that all of the motions 


came beto 


4 ) rr oN 
re the Tourt on consent or were unopposed. The Court 


acted to the benefit of the parties to expedite the litigation by grant- 
ng the motions. Citing such orders after Defendant has violated the 
Court’s August 2001 Preliminary Injunction hints at “experimenta- 
tion with disobedience of the law” in order to effect change within 
the law, something that courts do not look upon favorably. See Mc 
Comb, 336 U.S. at 192 

The Court holds that the August 2001 Preliminary Injunction did 
not dissolve when the Court issued a decision on the merits in Au- 
cust 2002; therefore, a valid court order was in existence at the time 
that Defendant issued instructions to liquidate in November 2002 
and liquidated the subject entries in January 2003 
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I. DuPor N ’ t t Ct. No. 97-08—-01335. Order granting plaintiff’s motion to grant and 


store the cour m y injunction pending appeal signed on November 23, 1999 
Bohler-Uddeholm Cor} ed States, Ct. No. 95-08-01024. Order granting plaintiff’s motion for an in 
unction pendi ppeal ned on October 21, 1999 
FMC Corp te t Ct. No. 01—00807, C.A.F.C. No. 03-1323. Order granting consent application for 
in injunction pending appeal signed by Judge Bryson of the U.S. Court of Appeals for the Federal Circuit on 


April 29, 206 


° The Court unable to determine the partie itior £ he motions in E.J. DuPont de Nemours t 
United Stat t. No. 97-08-01335, and Bohler-Uddeholm C United States, Ct. No. 95-08—01024, becaus« 
the orders do e consent and the original motions cannot be readily accessed by the Court 
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2. The Court finds that Defendant had knowledge of the or- 
der. 


The August 2001 Preliminary Injunction was submitted on a con- 
sent motion. (Mot. for Prelim. Inj. at 3.) The Government was served 
with the preliminary injunction in August 2001. Defendant does not 
contest the fact that Defendant had knowledge of the injunction and 
the Government’s witness, Ms. Tillman, testified that she had actual 
knowledge of the injunction. (Hr’g Tr. at 13-14.) Therefore, the 
Court finds that Defendant had knowledge of the Court’s August 
2002 Preliminary Injunction when it issued liquidation inst.-uctions 
in November 2002 and liquidated the subject entries in January 
2003. 


3. The Court finds that Defendant disobeyed the order. 


As set forth in the background above, at the Show Cause Hearing, 
the parties stipulated to the statement of facts. On November 1, 
2002, Commerce issued instructions to Customs to liquidate the en- 
tries covered by the August 2001 Preliminary Injunction. (Hr’g Tr. at 
19.) Such liquidation took place on January 3, 2003; January 10, 
2003; and January 17, 2003. (Agreed Statement of Facts at 947, 8, 
10.) 

Defendant contends that the Government cannot be held in con- 
tempt if there is “doubt as to the wrongfulness” of it actions. (Def.’s 
Br. at 7.) As analyzed above, the wrongfulness of liquidating entries 
covered by a valid injunction is not in doubt. The purpose of civil 
contempt is remedial; therefore, it does not matter with what intent 
the defendant did the prohibited act. See McComb, 336 U.S. at 191. 
Defendant also contends that it should not be held in contempt of 
this Court’s August 2001 Preliminary Injunction because Plaintiff 
has an alternative remedy at law: a protest under 19 U.S.C. § 1514. 
(Def.’s Br. at 18-19.) The Court rejects the Government’s contention 
that a protest under § 1514 is the appropriate remedy for this mat- 
ter. As Plaintiff contends, a protest would be futile because Customs 
was merely following the instructions of Commerce when it liqui- 
dated the subject entries in January 2003. See, e.g., Springfield 
Indus. v. United States, 655 F. Supp. 506, 507 (Ct. Int'l Trade 1987) 
(“The specific conduct of [Customs] * ** will be ministerial 
only * ** a protest against [Customs’ conduct] is hopeless and the 
exhaustion of administrative remedies would be futile.”). The proper 
means to enforce an order of this Court against the Government is to 
seek relief in this Court; it is not to file a protest with Customs. 

The three elements for civil contempt as articulated by this Court 
in Ammex, Inc. v. United States have been fully satisfied. Therefore, 
the Court holds that Defendant was in contempt of the August 2001 
Preliminary Injunction when Commerce issued instructions to liqui- 
date the subject entries in November 2002 and when Customs liqui- 
dated certain entries in January 2003. 
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4. The Court reserves decision regarding damages. 


Plaintiff asks this Court to award costs and attorney’s fees under 
CIT Rule 63. (Pl.’s Mem. on Damages at 2.) Civil contempt may be 
punished by a remedial fine, which compensates the party protected 
by the injunction for the effects of the other party’s noncompliance. 
United Mine Workers, 330 U.S. at 303-304. However, the full effect 
of the Government’s noncompliance with the Court’s August 2001 
Preliminary Injunction will not be known until the Federal Circuit 
decides the underlying case on appeal and the parties have had an 
opportunity to petition for a writ of certiorari. The Court reserves de- 
cision on damages until such time. 


CONCLUSION 


For the reasons set forth above, the Court holds Defendant in con- 
tempt of this Court’s August 2001 Preliminary Injunction for it ac- 
tions in November 2002 when Commerce issued liquidation instruc- 
tions to Customs and for its actions in January 2003 when Customs 
liquidated the subject entries. As discussed in the analysis, the 
Court holds that the August 2001 Preliminary Injunction clearly 
suspended liquidation throughout the appeals process; therefore, 
Plaintiff's Motion to Clarify is denied as unnecessary. The Court re- 
serves decision on the issue of damages until all appeals of the un- 
derlying case have been exhausted. 
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